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Ministerium des Innern
- des Landes Nordrhein-Westfalen

Der Minister

Schriftlicher Bericht
| des Ministers des Innern
~ fiir die Sitzung des Innenausschusses am 23.11.2017
e ~ zu dem Tagesordnungspunkt |
“ Entscheidung des Europiischen Gerichtshofs fiir Menschenrech-
~te'stellt die Abschaffung der Kennzeichnungspflicht in Frage*

:' 'Aﬁt_r_'égdder Fraktion Buindnis 90/Die Griinen vom 13.11.2017

Der Européiéche Geric':htsvh'blf fir Menschyenrechte hat in seinem Urteil
vom 9. Novemb‘er 2017 (s. Anlage) 'die Bundesrepublik Deutschland zu
emer Entschadlgung von jewells 2.000 Euro zu (Az.: 47274/15) verur-
tellt

Gégénstand-der Verhahdlung waren mutma@liche Polizeitibergriffe ge-

" gén FuRballfans nach einem Spiel in Miinchen am 09.12.2007.

Hinsichtlich der Kennzei'chh'uh_g von Polizeibeamten wird keineswegs
eineEntscheidung getroffen. Es wird nur auf Seite 2 des Urteils im |
Rahmen der"Sachve‘r'haltsda'rst'e"llUng “dargestellt, dass beide Uniformen
keine Namensschllder oder andere Schilder zur Identnﬂz:erung der ein-

zelnen Pollzelbeamten sondern Iedlgllch eine Identifikationsnummer auf

‘der Ruickseite desHeImsenthleIten: - Both uniforms did not include any

name tagsor other signs identifying the individual officers. However, on ‘

the back of the helmets an identification number of the squad was dis-
played.” |
Der Vorwurf der Beschwerdefiihrer richtete sich keineswegs gegen

méglicherweise fehlende individualisierende Kennzeichen, sondern ge- =

gen die liickenhaften Ermittlungen der zusténdigen Staatsanwaltschaft.
Die‘s'er:Kritik»Sind die StraBburger Richter gefolgt, indem Sie auf Seite
25, 2. und 3. Absatz des Urteils feststellen, dass dieser "Einsatz von

Seite2von 4 -
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.'beh'elmtenj Polizisten ohne identifizierende Merkmale und die daraus Seite 3von 4 -
resultlerenden SchW|engke|ten" Wahrend der Ermlttlungen nicht ausrel— |
| chend ausgegllchen worden selen “In Ermangelung mdnvndueller Er-
| kennungszelch_en fur behelmte Offiziere kamen den Ermlttlungsmars-
| ﬁéhmen"um die Ide‘ntit’é‘t der Verant\No'rttiche'n fur die angebliche tiber-
mafslge Gewaltanwendung festzustellen besondere Bedeutung zu. So
b.se| Vldeomaterlal nur tellwe|se ausgewertet worden zudem seien nicht
alle Beamte befragt worden ' o '
“ Therefore the employment of helmeted offlcers with no ldent:fylng
: lndlwdual ms:gnla “could not by itself - render the subsequent lnvestlga- |
tlon meffectlve However in'the absence of such ldentlfylng insignia for
| _ helmeted officers, the /nvestlgatlve measures open to the authorities to
establlsh the ldentltles of the persons responsible for the alleged use.of

excessive force causing ill-treatment became lncreasmgly important.”

Die im Dejiember 2016 vdnlde‘r'Vorgangerregierung_eingetuhrte indivi-
dualisierte Kennzeichnungspflicht wurde mit dem Funften Gesetz zur
Anderung des Polizeigesetzes des Landes Nordrhein-Westfalen, versf-
fentlicht im Gesetz- und Verordnungsblatt (GV. NRW.) Ausgabe 2017,
NP3 vom 23 10 2017 aufgehoben Dleses Gesetz ist am 24.10.2017

in Kraft getreten o

bém’it' ist aber nicht jegliche Kennzeichnung entfallen. Vielmehr besteht
eine sogenannte 'taktische Kennzeichnung'. Diese beinhaltet eine
Nummernkombination auf dem Ruicken der Schutzanziige, welche eine
.'Zuordn'u'n'g'zu einer der landesweit achtzehn Hundertschaften und der ‘
jewenllgen Gruppe ermogllcht Sie entspncht dem bundesweiten Stan-
dard ‘ ’
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Béwertung . ‘ | : Seite 4 von4 . -
: a) Da das Urteil nicht die fehlende Kennzeichnung, sondern die liicken-
hafte Aufklarung des Sachvefhalts moniert, zéigt es keine Auswirkungen
auf-eine durch den Gesetzgeber zu verantwortende Kennzéichnungs-
oflicht. | |

b) Der Vérpﬂichtung' zur ausreichendén'Kennzeichnung der Alarmein-
heiten und Einheiten der BereitSchaﬁspcjlizei ist auch unter Anlegung
- des im Urteil vom 9.11.2017 zum Ausdruck kommenden rechtlichen
MaBstabs durch die in Nordrhein-Westfalen nunmehr existierende ‘takti-

sche Kennzeichnung' ausreichend Rechnung getragen.'
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HENTSCHE AND S’i‘KRKJVSGERMANY.JUDG‘NIIEN’I; |

f;’:In thie case of. Hentschel and Stark V. Germany, E N
“The ‘European- Court of Human R1ghts (Flfth Secuon) su:tmg as a
Chamber composed of:: O . S o .

aﬁd Mllan B]asko ; Debuty Sectwn Regzstrar N
Havmg dehberated 1n; pnvate on: 26 September 2017

N atthlas Stark (“the apphcants”) ‘on 2 September 201 5.
2 The apphcants were represented by Mr M Noh a lawyer practising in

_ Govemment (“the Governrnent”) “were " represented by - thelr Agents,
’ MIH-J Behrens and, Ms K Behr of the Federal Mlmstry of Justice and

3 The apphcants -a]]eged under Amcle 3 of the Conventlon that they
had been ‘beaten and.that; pepper- spray ‘had been used on them by police
ofﬁcers who “owing toan” inadequate: investigation, had: been neither
1dent1ﬁed=nor punished: :_They further complained under Article 13 that they
had had no judicial remedy at their dlsposal to challenge the dlscontmuanon
and the ineffectiveness of the investigation.

-4:.0n- 26 February 2016 the apphcatxon was commumcated to the
Govemment S : .
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00 ,_of the 6th Dachau pubhc—order support  force “battalion
'(Bereztschaﬁspol z)'.'fThe deployed officers. of the: Munich riot control unit
also included “video’ officers?, -who carried handheld video cameras and
“recorded videos:of c_xdents that might be relevant under criminal law. The
ofﬁcers of the Mumch riot control. unit were dressed -in black/dark blue
umforms and wore black ‘helmets w1th ViSOTS. ‘The officers of the Dachau
publlc-order support force battahon wore green- umforms and white helmets
with’ visors. Both: uniforms did: not'include any name tags or other signs .
1dent1fy1ng ‘the individual ofﬁcers However on the back of the helmets an
identification number of the squad was displayed. -
5',?‘;_8', After the match had ended. the. pohce cordoned. off the- stands of the
supporters ,of one'of the- teams, mc]udmg both apphcants to prevent them
from ]eavm' the stadium. and encountenng supporters of the  other team.
The cordon was hfted‘after around ﬁfteen minutes.

] The app ,zcant verszon of the subsequent events

9 Accordmg 10 the ﬁrst apphcant he 1eft the stands after the blockade
had been lifted; Whlle walkmg between the exit of the stands and the exit of
the- football stadmm a group of pohee officers dressed in-black uniforms
came runmng' to ards the exmng spectators with their truncheons raised
'above their he of these officers started hlttmg the spectators with
thelr truricheo: ‘1thout‘any pnor warmng as soon-as they reached them.
The first: apphcant ‘himself was hit with a truncheon on the head, which
resulted in"a bleeding Taceration of 3cm behind his ear. After having
reached the. exitof the” stadium he ‘was treated by a paramedic in an
ambulance that was parked close to the ground Subsequently, he returned
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to hlS home town
hospltal
been hfted Before exmng the stadlum he was grabbcd by the shoulder and,
after. tummg round, had; pépper spray doused in the face at close range. He
“lay.down on ‘the grou:id and was; subscquenﬂy struck on his left upper arm
with a. truncheo : He suffcred swelhng and redness of hls face and pain in
: ~-hls arm

plicarits '“ere able to. 1dent1fy their attackers as pohcc :
‘ ofﬁcers ﬁ=but W no able to dlstmgulsh them further owing to their
1dentlc umforms aud the 'lack of 1dent1fymg si gns or name tags :

7 _verston of the subsequent events -

12 Accordmg 10! thedGovernment the- blockade was lifted due to the
aggresswe;-beha o ‘some of the: spectators and the pressure applied to
the. pohc" cordon When the supporters strcamcd from the. stands towards

contmued thelr __aggresswc behavmur towards thcse ofﬁcers and provoked
them. ‘The' supporters’ ‘conduct resulted in the arrest of -one supporter. and
two. pohce ofﬁcers sustainéd minor- mjuncs ‘After a few minutes the police
?pamﬁed the. smiatlon and got the exiting supporters under control.

13. ‘The:. Govemment furthermore - challengcd the accounts “of the
apphcants -and’ submlttcd ‘that there was no ‘credible evidence. that the
apphcants had dehberately been hit or harmed by pohce ofﬁccrs and that the
mJtmes had been a result of the pohce operatlon

, cember 2007 the press reported about the pohce.
operatxon in the _aftcrmath of the football match, inter alia quoting football
supporters . descrlbmg ‘ *bltrary attacks by pohce officers of the riot control
‘unit: with trincheons and pepper-spray. In an article of .18 December 2007 a
. .spokesperson of the: pohce commentéd on the operation and stated that the
'aIleged ‘assaults’ by_pohce officers:would be investigated.- On 2 January
K 2008 the Mumch public ‘prosecutor’s office instigated a preliminary
) 1-January 2008 the second applicant reported the alleged
' pohce vlolencc and submitted a. mcdlcal certificate concerning the effects of
the-pepper spray on: ‘his face from the same day. He filed a formal criminal
complamt on /7 March.2008. The. first apphcant filed a criminal complaint
against-an umdentlﬁed police ofﬁcer on 25 ‘April 2008. He also submitted a
medical - certlﬁcatc confirming -a - bleedmg laceration on his head. The
ceruﬁcate was 1ssued at 12 05 arn on 10 Dccember 2007. Several other -
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spectators “at-the E.f:had also lodoed cnmmal complamts agamst

' umdentlﬁed pohce officers. S
lS ‘The mvestlgatmn was. conducted by the umt of the Munich pohce
'respons1ble for - fe.offences perpetrated by~ pubhc ‘officials under the
responmbnhty of he Mumch pubhc prosecutor s ofﬁce The ofﬁcer in

excerpts ofathe video survetllance recorded by the riot control police at the
football match The DVDs were complled by the “vrdeo ofﬁcers” of the

vent and the parts wluch were deemed relevant under
f 'sufﬁment qualtty to serve as: ev1denee were copred toa

S ber 2008 the competent pubhc prosecutor drscontmued
the: mvestlgauon "Hé found that the investigation had produced evidence
that some of the pohce officers had used truncheons against spectators, -

including 'women and children, in a dtsproportxonate way and without an
official order or- ap"roval However; he concluded that the investigation had
Dot led to a. srtuauon where concrete - acts -of violence: could be related to
specific pohce ofﬁcers and it could not;be ascertained either whether the use
~of force had been Justtfied In ‘sum,; the public prosecutor had been able
neither to- establlsh ‘whether, the’ apphcants injuries had been inflicted by -
pollce ofﬁcers: nor to- 1dent1fy the suSpects who had allegedly struck and
used pepper spray.on the applxcants ,

"18. The . apphcants appealed agamst the dCClSlon to discontinue the
'jnvestlgat]on and. argued Jin particular,. that the pubhc prosecutor had only
quesuoned the“"quad leadérs; but had not: identified all the officers mvolved
in the operatlo and deployed in the area. of the stadiom at issue.

. ‘On l Octob 2008 the pubhc prosecutor reopened the investigation

: red * further * enquiries. On. 20 October 2008 ‘the head of the

' mvestrgaﬁon umt met with the platoon leaders. of the Mumch riot control
unit “and. other division heads of the Munich police to discuss the

gmvesttgatton er.-the pubhc ‘prosecutor nor the applicants’
representative attended the' 1nternal ‘police.meeting. Subsequently, a further -
twenty-two witnésses were interviewed including ‘fourteen platoon leaders,
squad leaders and video officers: of the deployed police units. The individual

’ squad members of the three squads of .the-Mimich riot control unit were not
;mtemewed The apphcants had requested that they be interviewed, as the
‘evidence had’ suggested that the. alleged perpetrators had belonged to.one of
"these three squads ) . o
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ar ri Vents and apphcable guldelmes After assessmg all the
avaﬂable ev1dence,‘ the: pubhc prosecutor concluded. that ‘the enquiries: ‘had
shown “that several’ supporters ‘had aggressively approached insulted and
provoked the:: deployed police officers and that thérefore a situation had
v ‘existed ‘in- whxch the “officers could have been: ]ustlﬁed In using their
truncheons. Besuies thls ‘general conclusion he held that.the applicants had
nelther been able o‘1dent1fy a; partlcular suspect nor to determme Whether

1nvest1gat10n had ot produced other persons who had WItIlCSSCd the alleged» ;
acts against th appllcants Furthermore he- outlined "in detail certain
con51derable dlscrepancres in. the witness statements of the first applicant
and" feferred - to - “‘unspecific” “statéments: of - the second applicant.
Consequently, accordmg to the pubhc prosecutor there was' insufficient
evidence-to- estabhsh criminal conduct. -by specific police officers to the
detnment of both ,appllcants He concluded that the investigation had to be
iscon gain, the considerable addltlonal investigative measures
~ had- not revealed-?_dlsproportlonate conduct on the’ “part of individual police
ofﬁcers Jn partwular trunoheon stnkes ‘against innocent bystanders which -
‘would requn'e criminal prosecutlon of the respective officers. =
B 22 -On 20: August 2009 the apphcants appealed and ‘pointed out that the
members of e”deployed squads had still not been questioned and that the
mSpecte 1 videos: were- fragmentary -but nonetheless COl’ltl’adlCth certam
parts of the statements made by the squad leaders. -

23:°0n3 February 2011 the Munich general pubhc prosecutor confirmed
the decmon of * the - public prosecutor’s. -office. of 4. August 2009 to
dlSCOﬂtlm.lﬁ the investigation. The instructions on' available legal remedles
attached to: the: decmon informed. ‘the . applicants that they could request a
judicial . dec1s1on in ‘the" framework of - proceedmgs to force criminal
proceedmgs (Klageerzw:ngungsverfahren) ' :
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C Court proceedmgs'

'24 On 19 _\eptember 20]1 the Mumch Court of Appeal declared the

- o -‘4.3 Cof the Code ~of Cnmmal Procedurc
(Straﬁarozesso dnuA g — hereinafter “the CCP”; see paragraph 37 below) a
court 'was only. allowgd to~conduct minor enquiries to fill in-remaining gaps
in an 1nvest1gatlon . Moreover, the’ apphcants had not submitted. specific
facts ‘or évidence that would have allowed the court to identify an accused.
125, 0n" 257 October 2011 . the apphcants -lodged : a. - constitutional
complamt rclymg on. Artlcles 2 8 2, 19 §4and 103.§ 1 of the German
Basic. Law . (Grundgesetz) (see. paragraphs 29-31 below). Besides referring
to articles of the Basic Law, the -applicants also referred in their complaint to
‘Artlclcs 2; '3,.and 13 of: the Convention. In essence they complained that the
mvestlgauon had. not been effectwe and that the Court of Appeal had not
cvaluated the effecuvcucss of the; ivestigation. - . - . ,
© 26, On23 Match 2015 the Federal Constitutional Court (heremafter “the
Consututlonal Court”) refused, in‘a- reasoned decision (2 BvR 1304/12), to
adlmt the- apphcants ‘constitutional- complaint. The court held that the
‘ 'mves'ogatmns had - been- “conducted dili gently, but had: not established
sufﬁment susp1 on“ ,cnmmal conduct on the part of spec1fic police

"'Convontlon ‘and,” 10" pamcular o thc cases of McCann and Others -
v ‘the. Umted Kingdom (27 September 1995, Series A no. 324) and Grams
V. Germany ((dec) no.. 33677/96, ECHR 1999 VII). The court also -

: cmphas1sed that the pubhc prosecutor 5" office’ had been the responsible .

authority for the 1nvcst1gat10n and thereby master of the proceedings”

(Herr des Verﬂzhrens) T T ’ ‘
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D;-‘-Other in estlgatlons

27 Dunng th nvestl ga’uon the appllcants a]so ﬁ]ed cnmma] complamts
n respect of assmtanée given in an-official capacity in avoiding prosecution
or pumshment Strizﬁzereztelung im Amt) ‘and suppression "of - evidence
(Bewezsmznelun rdriickung). The apphcants alleged that several relevant
' parts .of -the. video ‘matérial, showmg dlsproportlonate police viclence, had
been. - deleted; 'The mVestlgatlon agamst the . five - police . officers was
d1scont1nued by 4‘e'Mun1ch public. prosecutor § ofﬁce _

" nt p 'al before the Mumch general pubhc prosecutor

was to 16 avail:
1 RELEVANTDomanLAw A ND PRACTICE

A The German. Basxc Law

. ‘:9 Amcle 287 _of the Basw Law reads

B “Every person shiall ‘have. the nght to hfe and physmal 1ntegnty Freedom of the
person sha]l be mvmlable These rlghts may ‘be.interfered with only pursuant to a

Artlcle 152 .
: “(1) The pubhc prosecutor s off ice.shall have the authority to bnng pubhc charges.

. (2) Except as. othenmse provided* by 1aw, the pubhc prosecutor’ s office shall be
;obhged to take acuon m relanon to al prosecutable cnmmal offences, provided there

Artu:le 160

- “(1) As 500N a8 4, pubhc prosecutor - oft‘ ice obtams knowledge Qf a quspec.ted
. '.cnnnnal offeiice’ either. throngh. a_criminal complaint or by other means it shall
s mvesngate the facts fo- declde whether to brmg pubhc charges
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Hon provxdes sufﬁcxent reasons for brmgmg pubhc charges, the .

(1), T an invest
{ ‘ofﬁce shal] bnng charges by subrmmng a b111 of indictment to the .

o :_pubhc prosecu

. Techarges; of ‘after: conclusxon of the mvestlgatxon it orders the proceedmgs to- be
_termmated it shall nohfy the apphcant mdlcatmg the reasons

Artlcle 200

“(1) The ,b111 of mdlcr.ment shall mdlcate the mdlcted accused, the cnmmal offence
- v with which hé is: chorged, the.time and place of its. commission, xts statutory elements
o and the penal pro sipns Wthh are to be apphed (Ihe charoes)

3 C.. Orgamsatlon.o he publlc prosecutor’s ofﬁce o

33 The orgamsatlon. of the pubhc prosecutor 8 ofﬁcc 1s. govemed in the
Courts Act (Genchtsve;fassungsgeseﬂ) Thc relevant prov1s1ons in so far
A as relevant, read ‘ o :

S ‘vectlon 142 of the Courts Act .
(1) The ofﬁcxal 'nes of the pubhc prosecutor s ofﬁce shall be dxseharged

2. ‘at, Lhe_} Coults ‘of- AAppeal and the Regxonal Courts by one or more public

urts by one or ‘more publlc prosecutors or ofﬁcmls of the pubhc
ith-ari ght of audience before the’ Dlstrlct Courts. . s

-prosscutor’s off
Sectlon 146 of the Courts Act

A“The ofﬁmals of ‘the. pubhc prosecutor s ofﬁce must comply with the official
. ,mstmctlons of theu- superlors .

. . . Sectlon 147 of the Courts Act v
o “The nght of supervxslon and dxrecuon shall lie with:

w2 the Land agency 1 .1he adxmmsf.ratlon of Jusnce in rcspect of all the ofﬁmals of
E the pubhc prosecutor -ofﬁce of: the Land concemed

“3 rhe hlghest-ranhng ofﬁc1a1 of t:he publxc prosecutor’s office at the Courts of
';Appeal “and the”: Regmnal Courts in 'respect “of ‘all- the officials of the public
' prosecutor s ofﬁce of the glven court’s chstnct »
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relevant prowsrons nso far as re]evant rcad

N Article 161 ofthe ccp

= ) ,“(1) or the purpose mdlcated in. Arucle 160 § 1 w0§3 [of the CCP] the pubhc
ﬁrosecutor s office shall. be entitled to Tequest mformatlon from all authorities and to
itjate mvesugau as of any kind, either itself-or through: the’ authorities and officials
“police - provlded thére are "o -other statutory “provisions specifically
regitlating - the powers ~The authonnes and- officials ‘in_the’ police force-shall be
_ ... obliged. to comply'thh uch a request or order of the pubhc prosecutor’s office and
' .shaJ] be entxﬂe in siich ases to request xnformauon from all authontles i

' Artlcle 163 of the CCP

“(1) The authonnes and ofﬁclals in the pohce force “shall 1nvest1gate cmmnal
offences and: shall. take -all measures that may not be deferred, in order to'prevent
E ‘-{concealment of fac_:ts ~To- this end’ they shall be entitled to request, and in. exigent
S nstance demand, inférmation. from' all authorities, -as well as to conduct
y ind in. so far as there .are no other statutory provisions
1rpowers " : : -

‘ (9) The authontle and ofﬁcrals in tho pohce force shall transrmt their records to the
,pubhc prosecutor s ofﬁce without delay ‘Where it appears necessary that a judicial
‘.mvesngatlon be performed promptly, transmlssmn dlrectly to the Local Court shall be
possible: .. ;

; .Sectlon 152 of the Courts Act-

“(]) The vesnganng personne] of the pubhc prosecutor 8 ofﬁce shall be obhgcd in
“this’ capac:ty to:comply ‘with the ‘orders. of the pubhc prosecutor s office of their
dlstrict and-the orders of the ofﬁmals supenor thcrcto

E Proceedmgs to: force crunmal proceedmgs

36 The pOSSlb tles for an- aggnevcd person to challcngc a decision to
:dlscontmue a cnm al 'nvestlganon are rcgulatcd m Artlclc 172 of the CCP

S )';Where & app cant is also the aggneved person he shall be enutled to Todge a

complamt against the notification made.in accordance with Article 171 [of the CCP,
“see paragraph- 32 abovc] to the official superior of the pubhc prosecutor’s ofﬁce
wrthm two. weeks of recelpt of such nouﬁcauon
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(2) The apphcant ay, w1thm oné month of recmpt of notxficanon, apply for a court.
ecision in respect of the’ dismissal; of the complamt by ‘the-official superior ofthe

b]ic."prosccﬁto, ffice. He shall be- mstructed asto this right and as to the form
uch an application aH‘.take the tlme-hmlt shall not. run if no instruction has been

'(3 The application. f_or a court dec181on must mdlcate the facts whlch are intended
to substanﬁat : ging of pubhc charges, as well as the cwdcnce The apphcatxon
"a,la’wyer legal 2id: shall be govemed by the' same prov1sxons as'in

qL of a court a pubhc prosecutor s ofﬁcc shall subrmt to the
3 heanngs conducted so far .

occused the coun cons1ders the apphcauon to be well—founded
li fcharves be broucfht Thxs order shall be carried out by the

Federal Constltutlonal Court Act

' constitutional organs of Thc Federanon and of the Ldnder, as well as on all couits-and -
those with pubhc authonty ” o S Lt

39 Under Secti n-32 of the Constxtuhonal Court Act the Consntutxonal
‘Court.ls empowcrcd foissue prchmmaxy mjunctlons and under section 35 of
the ‘Constitutio vourt Act it ‘rhay spec1fy who is to execute its decisions
and the: mcthod of executlon Thesc prowsmns rcad as far as relevant,. as
follows B AR

Sectlon 32

“(1) In a dlspute, the Consmtunonal Court’ may provmonally decxde a matter by
way of a. prehnnnary m_]uncnon if thls is urgcntly required- to avert severe
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- relevant : sprov1smns regulatmg const1tut10na1-complamt

Sectmn 90

v AL In ccordance; Wlth the Junsdlctlon of the Consntunonal Court the
term f‘decxslon” in-“section 95(2) of the Constitutional Court - Act is -not
hmltcd to.court dems:ons, but understood in a way that it entails every act'of
a" pubhc authority: - violating - the" fundamental nghts of a plaintiff
(08 BVR 289/56; ay ~1957). In ‘line - “with thlS understandmg the
Constltutlonal Court' side, in thc case’ 2BVR 878/05 (17 November
2005), thé reason g:of a. dcc1smn to’ -discontinue criminak proccedmgs as it
:v1olatcd the presmnptlon of 1nnocencc ‘of the plamtlff

i vIII RELEVANT ..INTERNATIONAL LAW AND PRACTICE

42 Thc Europcan Committee: for the Prcventlon of Torturc and Inhuman
or’ Degradmo ‘Tréatment :or Pumshment (CPT) stated in its report to the
German Government pubhshcd on ‘1 June 2017 on the visit to Germany
~from 25 Novém to7 Decembcr 2015 (CPT/Inf (2017)13) with reference
.-\to the Court 8 Judgmcnts in Kummer v. the Czech Republzc (no 3?133/11
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_on u ts and even more 50 those camed out by crxmmal pohce i
. gional .or Tocal po]xce headquartcrs — against other police officers can be
gt seento be fully mdependent and’ 1mpartxal » (CPTIInf (2017) 13, §18)

i 43 The CPT further rcneratcd 1ts rccommendatlon that the pohce
authontles should takc tho ncccssary steps to ensurc that pohcc ofﬁccrs

"hamper | Lheu' 1dent1ﬁcamon can be held accountable [or their actions (e.g. by means of
"learly visible Tiumber on the uniform). Such a requirement is also likely to have a
prevenuve effect and s1gmficant1y reduce, the risk of excessive use of force and other
forms of ﬂl—treatment ’_’_,(1b1d § 21) Do :

’I ALLEGED VIOLATION OF ARTICLE 3 OF THE CONVENTION

44_‘ " hc apphcants :legcd under ArUcle 3 of the Convennon that they -

' I'had ] pepper spray used on them- by police officers

‘ t madequate investigation, had been: nelther identified nor
-pumshed They -also. complamed that the. German legal system did not
provide them: with ‘aneffective- _]udxc1a1 remedy to complain about the
alleged: meffectlveness ‘of the: investigation: In this connection, the
'apphcants rehed on Artxc]e 13 of the Conventxon taken in conjunction with
“Article 3.
45 The Cou : mastcr of thc charactcrlsatlon to be given in law to the

"’facts ‘of" the " case” (see Bouyid “v.’ “Belgium’ [GCY, mo. 23380/09, §- 55,
ECHR 2015 ); | finds it appropnate 1o examine the complamts solely under
Artlcle 3 of the Conventlon which: reads as follows: .

o ’No -one shall"v 'el'isubjectcd to torture or to mhuman or degrading treatment or’
Pumshment ST .
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' (a) Substannve aspect of the complamt

46 “The. apphcants argued that based on theu' statements to the Court and
to ‘the national authorities, ‘which had.been corroborated: by the provided
medlcal certlﬁcates, it had. been' established that they had been beaten and
1y used on'theém’ by. police: ofﬁcers "Moreover, the
.mvesugahon ‘had ot :shown * that the apphcants had been' behaving
aggressively or had ,ked the usé of force i in’any way. Consequently, the
attack they had. endured had been’ unJustlﬁed and consututed 111—treatment in
v101at1on of Artlcle 3 of the Conventlon :

(b) Procedural aspect of the complamt

fznvesngatzonz o

AT Thc appl- ants submltted that from the: begmmng there had been an
axguable «claim’ of .excessive use of force- by the police. Besides their own

' _'testlmomes the: statements of- other spectators at the match and several

reports: in. the press- had- confirmed ‘their account of events. Consequently,
-~ the natlonal authorities; had been. obhged to coriduct.an investigation capable
I ‘ 1dent1ﬁcat10n and pumshment of the responmble police

_ofﬁcers '
'48. The Govemment ‘had, neverthe]ess failed to do so,. since. the
_mvestxganon “had: suffered from several deficiencies which had made it
ineffective: Firstly, the investigation had never’ produced the identity of the
‘deployed pohce officers and thereby of the possible suspects. Even though
‘the : authorities ~had deployed helmeted officers without any identifying
insignia, ‘the investigating unit- ‘had refused: to identify and question the
. ‘officers ‘at issue.’ Secondly, the. mvesngatlon had not been conducted by a
sufficiently -independent - authonty ‘The :public' prosecutor’s ‘office had not
been practically independent, ‘owing ‘to: the proximity: between the local
'pohce force: and the -local public prosecutor s office. and the fact that the
latter had. to rely on. the Tocal police force for the investigation in every
' :smgle case. Moreover, for all pracUcal purposes the investigation had been
- .conducted by the Mumch pohce and the Munich public prosecutor had only
been informed of the ‘status of the investigation. The investigating unit,
»however “had been part of the same police force as the officers they had
‘been investi gatlng Therefore the 1nvest1ga‘ung and the investigated unit had
‘been under.. the ‘command of  the  Munich Chief of Police .and the
’A.ﬂmvesugatlon could not be cons,ldered to have been: mdependent or impartial.
Thirdly, ‘the- 1nvest1gat10n had beén neither prompt nor thorough. The
’ 1nvest1gator had fallcd to secure the entire v1deo matenal before it had been '
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deleted vhad quesuoned" wn;nesses only after a consxderable time and had-
never questloned all the: deployed pohce officers, or the paramed1c who had
- treated the first applicant at the stadium. | .

749, These'deficiencies’ had prevented the. 1dent1ﬁcatlon of the- suspected
perpetrators and the. collecuon of further evulence in particular witness
statements of ‘the colleagues of the' suspected. perpetrators confirming the
apphcants accounts In: sum the deploymient of helmeted officers without -
any: 1dent1fymg ms1gma in conjuncuon w1th the deﬁc1ent mvestxgatlon had
led to the lmpumty{of the. perpetcators SR

( u) Remedy to complazn of the alleged ineﬁectzveness of the mvesugatwn '

50 The apphcants submltted that the Germian ‘legal- System had not
prowded ‘them- with an. effecuve remedy to review the effectiveness of the
1nvest1gatlon At-the -outset they. submitted: that, given the hierarchical
structure of- the’ public prosecutor’s office; the general public prosecutor had
notBeen. sufﬁc1ent1y independent. Consequently, the complaint before the -

‘ gerieral public: prosecutor .under ‘Article 172 § 1 of the CCP could not be
considered an: effective ‘remedy in the meaning of Article 13 of the
Convention. As regards judicial remedies at their disposal they referred fo
the Court’s judgment. in Kaverzin v. Ukraine (no. 23893/03, § 93, 15 May
2012) and argued that an effective: remedy would have required that the
domestic courts: had -had the power to-examine all relevant evidence, to
overturn the prosecutor s décision to discontinue, and to initiate enquiries.
ThlS however; had riot been the case for them.

51 Their application to force' further enquiries had been interpreted by
the- Court of Appeal as an application to force criminal proceedings and had
been declared 1nad1mss1ble The Court of Appeal had only assessed Whether
the. public: prosecutor’s. office had- entirely refrained from investigating a
cnmmal offence but not whether the investigation- had been effective within
the meaning of-ATticle 3 of the. Convennon Moreover, the court had had the
power only to bring charges but nhot to-reopen the mvestlgatlon ‘

52: As. Tegards:: the : -proceedings. before- the- ‘Constitutional Court,” the
apphcants argued that thé'court had confined itself to assessing whether the
decision: of the Court of Appeal had been legrumate It had not examined
whether - the invesngauon ‘had been . effective: Furthermore, the

‘ Constltutlonal Court had not had the ‘power to initiate an investigation or to
order specific investigative measures. In accordance with the Constitutional

. Court Act, the Constitutional Court could only declare which provision of

the German Basic Law had been violated (section 95(1)) and refer the case
back:to the competent court (sections 95(2) and 90(1)). The competent
court, however, would have been the Court of Appeal again, which had
previously -decided - ‘that it had not had the legal power to reopen the
investigation and ‘had “declared the application to force further enquiries
inadmissible. The applicants further submitted that up until that point there
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had never been a. successfulv constltuuonal complamt challengmg a demsmn
that upheld thc dlscontmuatlon of: mvesuga’uons m cases of allcged pohce

not inmated co _ p":fcccdmgs to force cnmmal procecdmgs Moreover, the
apphcants had C Mraxsed tlns Jissue m their. constltuuonal complaint.

'at the apphcants had- ‘been subjected to treatment
- ‘of the Conventlon ‘or that the authontles had had

.su“rmtte, that th pohce ‘had becn confronted W1th aggrcsswe behavu)ur on
the ‘part. of- some éupporters and had- Justxﬁably used their truncheons as a
defensive- -weapon: However, there had been no md:catlon that any police
ofﬁcer had mtent]onally struck or used pepper spray on thc ﬁrst or second

‘ mvestzgatzon

156, As rcgards the obhgatlon to cffectlvcly mvestwatc the allegations of .
jpohce violence, the'f_Govcmment submitted that,” owing to the lack of a -
crcdlblc allegatlon no: such obhgatlon had arisen. The German authorities
had nonethclcss conducted aneffective mvestlgatlon into the pohce
'operauon and: th ppllcants allegauons

57. Dunng the investigation thirty-nine w1tnesses had been questioned,
mcludmg the video-officers. and the leaders of the relevant units. Moreover,
all avaﬂablc v1deo matenal had been analysed ‘An mvesngatlon mto
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allegatxons of suppressxon and mtenuonal destructlon of the video material
had not confixmed thosé allegations, but had shown that the material had

» d: rdance w1th the. generally -applicable policies. The‘
, atlon had been conducted ‘by. an ‘independent authority, namely the
pubhc prosecutor s office. As” this~ office had .not -had their own
1nvest1gators they had:instructed. and. supervxsed officers from the - general g
police force. Lastly, the investigation had been sufﬁc1ently prompt. and the
: apphcants had been sufﬁmently mvolved therem

,d',‘not been 50 in the: present case.
_f ofﬂce had not been obhged to carry

]llStl_ thelr'takmg Therefore thee. pubhc proseeutor s ofﬁce had Justlﬁably
~ refrained from: questlomng the mdmdual police ofﬁcers involved; as it had
a]ready questloned the1r commanders :

because ‘the - suepected pohce ofﬁcers had not or could not have been
1dent1ﬁed e . :

o ( i ) Remedy to complam about the alleged meﬁ‘ecnveness of the mvesnganon

60 The Gove ”ment' submltted that Artlcle 3 of the Convention did not
( remedy. and that the p0581b1hty to challenge a decision to
dxscontmue a,n mvest1gat10n before the general pubhc prosecutor under
Article 172 § 1"of the. CCP had fulfilled the requirements stemming from

~ the: Conventlon- .'Eyen though the’ general pubhc prosecutor had been the

supenor of éach »pubhc prosecutor in the respective court district, he or she
had . been prov1ded with his or her own staff and therefore had been
' uffimently‘mdependent from subordinate public prosecutors o

: : pphcants had had: ;judicial ‘possibilities to challenge
the effec_ eness-of th nvestngatmn at their dlsposal ‘Firstly proceedings-to .
force ‘criminal proceedmgs a remedy they hiad ‘also made use of. The Court
of Appeal had adopted the: most favourable interpretation of the law for the
apphcants m ‘accordance with . which. it .could have ordered further
mvesuga‘uons if the pubhc prosecutor’s’ ofﬁce had conducted an entirely
1nadequate 1nvest1gauon, As the court had found that this had not been the
case and that the apphcants had.not shown that further enquiries would have
: _been frmtful ‘the: apphcants request had been declared inadmissible. The

Govermnent argued that the Court.of Appeal s assessment had been in line

A with the. requuements for an. effectwe mveshgauon under Arucle 3 of the
.Conventlon e : :
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‘ j'the"_p_ cants had also challenged the' effecnveness of the
mvestlgatlon befo ' _'Consututlonal Court: The Constitutional Court had
dlrect]y referred-t . the ]unsdlctlon ‘of the- Strasbourg Court regardmc the
obhgatlon to- mvestwate ‘allegations of police violence and concluded that
the: mvcstlgatlon had: been effective. Moreover the Constltutlonal Court had -
also been competen_t o initiate or reopen: an mvesugatlon “‘Under section 35
of the: Consntutlonal' Court Act, the - Constitutional’ Court could have
spec:1ﬁed the method of execuhon and the compctent authonty to execute its

4 dlsconnuue thee estlgatton" aside. The Constltutxonal Court had already
done S0: m 1ts Judgment in the case 2 BVR 878/05

B The Court’s assessment

. :f‘:_;" 1 :;Admlsszbzlzty

63 The Court Totes that the. Government argucd that the applicants had
not lodged an: apphcatlon to force - cnmmal proceedings in respect of the
alleged suppresswn of ‘evidence :and: video ‘material: In. that connection it
-observes  that :these proceedmgs would have concerned a different
mvestlgatlon*'Whﬂe the' applicants unsuccessfully lodged an application to
foree criminal- proceedings conccmmg the investigation into alleged police
v1olcnce, they did not:doiso in ‘respect of the investigation into alleged
suppresswn of evidence: As the. apphcants present apphcatlon to the Court.
‘concerns the: allegatxon ‘of police violence the Court considers it unnecessary
“for the apphcants _present. complaint to have exhausted domesuc remedies
' regardmg asecond ‘separate mvestngatlon SR

64 Moreover the, Governmerit raised the obJectlon of non—exhaustlon
regardmg two. of " the- apphcants arguments (see: paragraph 53 above),
becausg the’ pphcants had not made ‘these ‘argumernits in their constitutional
complamt Thc Court notes that it is not in dispute between the parties that
the applicants challenged the effectiveness-of the investigation before the
Constxtutlonal ‘Court.- Furthermorc the apphcants referred in _their
consntutlonal complamt to the’ Court’s: jurisdiction’ concerning States’
obli; gauons under the procedural head of Articles 2 and 3 of. the Convention,
pursuant to.. thch mvestlgauons had to be ‘prompt, thorough and
independent. It also notices that the appllcauts described in detail the course
and duration off ie investigation and the subsequent court proceedings.
: Consequently, ‘the: Court finds" ‘that . the - apphcants prov1ded the
Constltutlonal Court 'with all relevant. mformauon to assess-the effectiveness
of the 1nvest1gat10n, Whlch they challenged in thelr constltutlonal complamt
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'65.‘ Lesﬂy, n' so "ijfar as the Govemment ralsed the objectlon of
non-exhaustion - ‘=‘:regards to the Jack of a possibility to challenge the
effectiveness of ‘the - investigation, the Court observes that the applicants -
complained under: Articles 19§ 4.and+103 § 1 of the Basic Law that the
- Court of Appeal had not evaluated the effectiveness of the investigation and
that it had not responded.in detail.to_the several alleged flaws therein, as
outlmed in the apphcants apphcanon to force further enguiries. In the light

the - + submission ' to the -Constitutional - Court in the
i nt p_roceedmgs the Court considers that the apphcants
ralse, thi omplamt exphmﬂy and in substance o

66‘ Hav:mo regard ‘to the above ‘the.’ Court holds that the apphcatlon A
} S d for the apphcants failure to exhaust domestic remedies.
It -also ﬁnds that ‘this complaint. is"not: smanifestly ill-founded: within the -
'meamng of Article:35.§ 3 (a) of the Convention and also not inadmissible
on::any.- other: grounds ‘Therefére, thé applicants’ complaint under the
substantlve and procedural hmbs of Artlcle 3 must he declared adnn331ble

(a) Substantlve aspect of the comp]amt

67 The Court observes that itis confronted w1th a dlspute over the exact
events after the football match on 9 December 2007 and the acts that led to -
the apphcants mjunes -

< 68. The Court. relterates that 1t is sénsitive to the sub31d1ary nature of its
role ‘and’ TeCognises that it must be cautious’ in ‘taking on the role of a
ﬁrst—mstance tnbuual of fact, where thls is not rendered unavoidable by the
circumstances of a partlcular case. Nonetheless, where allegations are made
under: Article. 3 of .the ;‘Conventlon theCourt must ‘apply- a. “particularly
thorough scrutmy en if certain domestic. proceedmgs and investigations
have already taken: place (see. El-Masn V. the former Yugoslav Republic of

,“'Mace}do.m_q V[GC] Tiow: 39630/09 § 155 ECHR 2012 ‘with  further

references)
69, I cases in thh there are conﬂlctlng accounts of events, the Court’

'1s inevitably confrohted with the: 'same difficulties as those faced by any '

ﬁrst—mstance court wh n'estabhshmg the facts and must reach its decision
on the: basis, of the evidence submitted by the. partles In the proceedings
.~ before it,. there aré no, procedu:al barriers to the admissibility of evidence or
'predeterrmned formulae for its assessment. It adopts the conclusions that
are, in its view, supported by the free evaluation of all evidence,. including
v ‘such mferences as may flow from the facts and the parties’ submissions (see

Nachova ¢ and Others v. Bulgaria [GC], nos. 43577/98 and 43579/98, § 147,
ECHR: 2005 VII).-;,Whlle in general the Court has. adoPted the standard of
tproof “peyond reasonable doubt” in assessing evidence, according to its
:‘establlshed case—law, the level  of persuasmn necessary for reachmg a
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partlcular conclus1on and, in this. conncctlon the dtstnbutton of the burden ‘
of proof, are intrinsically linked to the specificity of the facts, the nature of
the a]legatton made‘and the Convention right at stake (ibid.). . .

©70: It is tofb""".mterated that Convention. proceedings do not in all cases
lend themselvcs to-a’ stnct apphcatlon :of the- pnnc1p1e a_ﬁ“innantt incumbit
, probatzo (he. or she who-alleges somethmo must prove that allegation) (see

El-Masri; cited: above §:152). “Under certain- circumstances the Court has
borne' iri-mind-the:difficulties associated with obtaining evidence and the
factt at-often little: evidénce can be submltted by the apphcants in support
-of thcn' apphcauons (see: Saydulkhanova ¥ Russza no. 25521/10, -§ 56,
'25 June 2015).In particular where the, events in issue lie Wholly, or in large
paIt withiii'the exclusive knowledge of the atthorities, as in the case of
pcrsons wlthm thetr control in custody, strong presumptions of fact will
ise. ""respect of i 1nJunes occurfing- ‘during 'such detention. The burden of
proof ig then on the Government 10 prov1de a satisfactory and convincing
'explanatlon by producmg evidence cstabhshmg facts which cast doubt on
the account of évents: gwen by the- wcttm (see Bouyzd c1ted above, § 83,
w1th further rcfcrences) L :
.These pnnmplcs also apply to all cases in Wthh a pcrson is under
the control of the pohce ora similar authonty, such as an 1dent1ty check ina
pohce station (1b1d § 84)

T2, Assessmg the prcscnt case; the Court firstly notes that the apphcants
voluntanly attended the football ‘match, but were involuntarily kept by the
police in the stands for about fifteen minutes. However, the Court also notes
that: thc»blockade was ‘mamtamcd only by cordoning the ‘exits off and that
~ the supportcrs were; still able to frecly move within the stands themselves. In .

addition; the alleged pohce violence occured = accordmg to the applicants —
after the blockade ‘was lifted and ‘the -applicants had left the. stands. The -
-Court thereforc conc udes that the apphcants were not ‘under the control of
“the pohce —in the meanmg of the Court’s jurisprudence (see. Bouyid, cited
above, §§ 83;
Govcmmen ..':"Consequently, it was for the applicants to substantiate their
factual argurnents by provxdmo the Court with the necessary evidence.
73. The: ‘Court”. notes." that - the apphcants ‘submitted- parts of the
1nvest1gat10n ﬁle 1nclud1ng thexr and other witnesses” statements, medical
certificates conccrmng their injuries and.different press articles concerning
the. -police’ operation’ ‘at the football match. ‘They also submitted their
;correspondcncc with the public prosecutor’s ‘office and their ‘appeals to the
~ch1ef pubhc prosecutor and the domestic courts.
.. 74:-The Court has prevxously emphasmcd the strong evidential value of -
. lmedwal certtﬁcates attestmg evidence of ill-treatment and issued shortly
-after the alleged ill-treatment (see Bouyid, cited above, § 92). In that regard
the Court observes that the first apphcant s medical certificate was issued
’thc mght after the football match and attested to a bleedmg laceratlon 3cm

5 84) ‘and that the burden of proof could not be shifted to the - - .
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o mieiaém behmd h1s right ear 'The.cerﬁﬁcate also stated that according to
L the account of the pa_trent that is to say the ﬁrst apphcant, the laceratmn was

cemﬁcate noted redness .m :hIS face, possrbly stemming from pepper spray.
However tha ceruﬁcate was 1ssued only on 21 January 2008 and’ based'

football mateh The Court consxders that both certlﬁcates attest to

) '-poss1ble COnsequences of 111—treatment ‘namely being. beaten with."a

truncheon ‘on the head: and ‘having pepper: spray. apphed to. the face from a
close dlstance However, Whlle conﬁrmmg the ‘injuries, the certificates do
not . attest- to’ ‘the: ‘Specific -cause  of the injuriés. ‘Moreover, - the second -
apphcant s-medical; certificate was only-issued six weeks after the alleged
ill-treatment and was.not based.on an examination of the actual i injuries.
L5 Regardmg the ~other documents -submitted, the Court observes that
some of the witnesses and the press reports described the police operatlon in
* terms similar to the accounts of the applicants. Furthermore, the accounts of
the- apphcants ‘before: the: ‘police and before the Court were in essence the
_same. Howe r,’ the.-applicants did ‘not submit to the Court any witness
statements' or. other ;evidence: conﬁrmmg their-accounts and none of the
persons mnervxewed in the domestlc 1nvest1ganon w1tnessed the alleged acts
agamst them. -
+76: Lastly, the Court notes that the second apphcant reported the alleged
. pohce violence - only ‘on 21 January 2008 and filed a formal criminal
A complalnt only on'7 March' 2008 The ﬁrst apphcant d1d not file his criminal
~ complamt until 25 April 2008. , '
77 Havmg regard to'the: evrdence before it, the Court acknowledges that
{ f the: I onﬁrms the. apphcants accounts. In sum, however, it
ﬁnds 1tself unable to. ‘stablish- beyond reasonable doubt that the first
appheant was hit.-by a’ pohce ofﬁcer ‘with a truncheon on his head and that
the second- apphcant had pepper. spray doused in his face at close range and
subseq_uenﬂy had been struck on h1s left upper arm w1th a truncheon by a
pohce officer. .
78, Accordmgly, the Court ﬁnds that there: has been no vrolatlon of

Art1cle 3 of the ConVentron under its. substantrve head

i (b) Procedural aspect of the complamt
(z) General prmczples b o

79 The Court has recently summansed 1ts general pnncxples regarding
States procedural obhga’uon to effectively investigate allegations of police
violence under Article 3" of the Convention in the case of Bouyid (cited
above, §§ 115-23) ‘While the principles relate to the manner of application
of Arucle 3t allegauons of 111—treatment made by persons m detentlon or




: »jHENTSCHEL AND STARK v. GERMANY JUDGMENT * 21

' otherwme under the control of State agents they can be also transposed to
cases concermng the use of force for crowd control purposes,

~ineffective in practlce.l no procedure exrsted for the mvestr gatron of allegatmns of ill-
o }treatment of persons held by them.’ :

3 ‘116 Thus havmg regard to the general duty on. the State under Article 1 of the
Conventron to “secure to everyone within. [its] jurisdiction the rights and freedoms
o ‘deﬁned in-[the] Conventron the provisions of Article 3 require by implication that
" there ‘should bé séme form of effective official ‘investigation where an individual
- -makes-a credible assertion that he has suffered tréatment infringing Artlcle 3at the
'.-, fhands of inter ali _e pohce or other sumlar atithorities, ’

’ j 117, The. essentlal purpose of ‘such an mveshgatwn is to secure the effecuve
v prmplementauon of ‘the domestic laws prohlbmng torture and inhuman or degrading
" treatment or-punishment in cases inyolving State agents or: bodies, and to ensure their

: 'accountablhty for 111-treatment occumng under their responsibility.

: 118 General]y speakmg, for an mvesttgauon to be effective, the institutions and
.persons respon81ble for ‘carrying it out must be independent from those targeted by it.
* "This ‘means not’ only a‘lack of any. hrerarchlcal or msututlonal connection but also

; A‘r.:j".‘praetleal mdependence S ~ Lol 4

BT § T2 Whatever mode is employed the authontres must act of their own motion. In
""" addition, ‘in ordér. to be effective the investigation must bé capable of leading to the
. identification and: punishment of those responsible. It: should also be broad enough to
e "perrmt the investigating: authorities totake into consideration not. only the actions of
o the State agents who d1rectly used force but also allithe surroundmg circumstances.

h 120. Although th.lS is not an obligation of results to be- achieved but of means to be ,
employed, any’ deﬁcrency in'the mvesttgatlon which undermines its ability: to establish”
the -cause of injuries-or the identity of the persons responsrble will rrsk falling foul of
the: requlred standard of effecuveness o Sl

7:121 A requrrement of promptness and reasonable expedmon is 1mphcrt in l.hlS
_..context “While' there may be obstacles: or difficulties which’ prevent progress in.an
o ',-1nvest1gatron n-a pameular situation, a- prompt response by the authoriti€s in
", investigating al]egatrons ‘of.- ill-treatment may:generally be regarded as essential in
./ .- maintaining. pubhc confidence in their adhérence to the rule of law and in preventmc
e any appearance of collusr on inor tolerance of unlawful acts. . ‘

122 The vrctun should be ab]e o pamcrpate effectively in the investigation.

e 12’% Lastly, the mvesl:\ganon must be thorough which means that the authoritiés
- must always make a'serious attempt to find out what happened and should not re]y on
basty or Jll-founded conclusrons to c]ose their 1nvest1 gatxon

( ii ) Applzeanon of these prmctples 10 the present case

(a) Arguable c1a1m :

80 At the outset the Court notes that the partles disagreement regarding
the facts (see paragraphs 9-13 above) also affects the question of whether
the apphcants ralsed an. “arguable clalm” that- they had .been lll-treated by
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: the pohce and thereby whether an effectlve ofﬁcxal mvestlgatlon had been -
‘required under Artlcle 3 of the: Convention..

81, While ‘the Govérnment’ argued’ that” there ‘had not been a credlble
allegation’ ‘of pohce v101ence, the applicants- submitted that, from the start,
there- had been . sufﬁment indications of - unjustified and excessive use of
force’ by the pohce ‘The Court notes that the public prosecutor’s office had
initiated an mvesUgatlon into- the. pohce operation, which under Article 160
of the CCP presupposed a suspicion of a criminal offence. It also observes
‘that in the first " decision - to - discontinue :the investigation the public
prosecutor had held that the investigations had produced evidence that some
police officers-had used: truncheons against spectators, including women and
children, :in" a- dlspropornonate way - and without an official order or
approval. However, the Court reiterates that “it. was unable to establish
beyond- reasonable doubt. that the first. applicant had been hit by a police
officer Wlth a truncheon on his head and that the second applicant had been
doused ‘with pepper spray in the face: at close range and subsequently struck
on. his. left - _upper.. -arm with a truncheon by a police officer (see
paragraphs 7277 above)

.82, Ini- that- regatd. the Court reiterates that the term “arguable claim”
cannot be equated:to- ﬁndmg a violation of Article 3 under its substanﬂve
head. ‘An’ arguable claim only: reqmres ‘that there is'a reasonable suspicion
that. apphcants were:ill:treated by. the. police or. another national authority
(compare Assenov ‘and Others v. : Bulgaria, 28 October 1998, §§ 101
and'102; Reports of . Judgments and Decisions 1998- VI, and Durdevié

v Croatza, no. -52442/09, §86, ECHR 2011 (extracts)) Given the
statéments. made by the apphcants to the police — which, it must be stressed,
were: made with a“certain delay and . were not free. of contradictions —, the
press reports: that corroborated their accounts and the medical certlﬁcates
confirming the "applicanis’: injuries, the Court finds that there was an
arguable claim of ill-treatment by the ‘police which had to be effectlvely
investigated by. an mdependent national authority.

- 83: The Court. acknowledges the difficulties which may be encountered
in pohcmg large. groups: of people during mass events where the police have
ot only the duty ‘of maintaining public order and protecting the public, but
als .of malntalmng conﬁdence in thelr adherence to the rule of law.”

(B) Adequacy of the mvesttgatlon o

84 Concermng the adequacy of the mvesugatlon the’ Court observes, at
the ‘outset; that: the public prosecutor’s office was, accordmg to the
Constitutional Court, “master of the proceedings™ (see paragraph 26 above)
and- respons1ble for the investigation of criminal offences as well as the
’bnngrng of charges However, based.on. the- documents in its possession the.
Court ﬁnds that,. in’ partlcular dunng the ﬁrst phase of the investigation,
before the ﬁrst dec1smn to dlscontmue the mvesngatlon had been, in fact,
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: pnmanly conducted by the pohce and that the pubhc prosecutor only had a
superwsory role, = :
85 As regards the: second phase of the mvestlgatxon the investigating -
umt was. again ;drawn from the -Munich police and was again-under the
superwsxon of the' pubhc ‘prosecutor. - Where mvesttgattons are for all
practxcal PUrpOSEs « conducted by the. pohce the supervision-of the police by
an independent authonty has  not been found to- provide a sufficient
safeguard (see- Kelly and. ‘Others. v. ‘the United Kingdom, no. 30054/96
§ 114,-4 May 2001; Kummer, cited above, § 87, and Ramsahai and Others
v. the Neétherlands’ [GC], no. 52391/99, § 337 ECHR 2007-II, with furtherv
references) Theréfore, the Court has to assess whether the unit investigating
the alleged pohce violence was sufﬁmently independent from the officers of
- the riot control uhit whose .operation was under mvestlgatlon Inthat regard
' the Court notes that the mvestxgaﬂon was not conducted by a separate police
force but by | d1v131on of the Miinich police which specialised in offences
perpetrated by ‘public officials - under the supervision of. the public .
proseentor’s office. It:also observes that the investigating officer was not a
direct colleague of the officers of the riot control unit (contrast Ramsahai,
cited- above, § 335-37). and that the only link between these two dstrons
was. their: common ‘Chief of Police and the. fact that they. belonged to the
Munich- pohce Whﬂe thé  Court- considers it desirable that investigations
4 mto the use of, force by the pohce if. poss1ble ‘be conducted by independent
and detached umts (see, for example, Ogur v. Turkey [GC], no. 21594/93,
§91;. ECHR 1999 -1 and EremidSovd  and Pechovd, cited above,
88 135-39), it ﬁnds 10 sufﬁcwnt hierarchical, 1nst1tut10nal or practical
~ connection between the investigating division and the riot control unit

' whlch by itself, would rénder the investigation unreliable or ineffective. -

"86. .The Court further notes that on 20 October: 2008-there had been an
mtemal -mesting - concerning the investigation - ‘between the head of the
: mvestlgatmn unit and different-heads -of divisions of the Munich police,
including the platoon’.leaders of riot control units, which the competent
_public prosecutor did not. attend (see paragraph 19 above). Where, as in the
present case; the: mvestlgatlon is conducted by a unit of the same police
force ‘and. only under the: supervision of an independent authority, it is of
mcreased 1mportance that the manner in Whlch it is conducted also gives an
appearance of: mdependence $0.as to preserve public- confidence (see-
Hugh' Jordan v. the. United Kingdom, no. 24746/94, § 123, 4 May 2001,
Durdevié, czted above § 89, Mzhhazlov " Estoma no: 64418/10, § 1’18
30 August 2016)
- 87. Asfaras the promptness of the investi gatton is concerned the Court

has consistently emphaswed that a prompt response by the authorities in .
mvestlgatmg a]legattons of 111—treatment may generally be regarded as
essential i in mamtatmng pubhc conﬁdence in their adherence to the rule of
law and m preventmg any - appearance of collus1on in .or tolerance of
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unlawful acts (Bouytd . cxted above § 133) In this respect ‘the Court -
observes that the Munich police commenced a preliminary investigation on
2 January 2008, after they hiad been alerted by press reports to allegations of
police violence in the context of: the football match on 9. December 2007. -
The" investigation - 1asted for nineteen months and was: eventually '
d1scont1nued by the pubhc prosecutor on 4 August 2009.-Based on all the
documents in'its possessxon the Court detects no particularly long periods of
inactivity.in the: condiict of the investigation. In sum, -around forty witnesses
were mterv1ewed v1deo ‘material was reviewed, medical certificates were
examined, and- further mvesﬁgatwe steps were taken. The investigation,
therefore appears to have been. adequately prompt and expedient. .

88 “In the: context of the expedience of the investigation, the Court also -
observes ‘that the applicants only lodged official complaints on 7 March and
25 Apnl 2008. Consequently, their specific complaints could only 'be
investigated after the - respectlve dates. Moreover, the delay in-lodging
-official complaints-prevented the -competent authorities to promptly order a
forensic exalmnatlon of the apphcants' injuries and thereby contributed to
the difficulties in the investigation. The Court would reiterate in that regard
that a. -prompt. forensic examination is crucial as signs of injury may often
dlsappear rather quwkly and certain- m;unes may heal within weeks or even
a:few days: (see Rzzvanov . Azerbazjan ‘no. 31805/06 §§ 46 and 47
17 -April 2012). - '

'89. Moreover, the Com't notes that the apphcants who were asmsted by-
a 1awyer during the 1nvest1gat10n had access to the investigation file, were
able to Tequest- certain investigative measures and were informed of the
‘ progress of the mvesngatlon ‘Bven though not all the requested measures
~ were. 1mp1emented and the apphcants were. not involved in the meeting of
*20 Octobet: 2008; -the . Court considers . that they were able to effectwely
‘participate in the investigation.

-90. As regards the investi gatlve measures actua]ly undertaken the Court
vobserves ‘that: the deployed police ‘officers of the riot control unit did not-
wear. any name. tags. or other. md1v1dua11y identifying signs, but only
identification numbers of the squad on the back of the helmets (see

~paragraph 7. above) :
~ 91. The Court rexterates ‘that where the competent national authorities
~deploy- masked' police -officers to- maintain law and order or to make an
arrest, those officers should be requlred to visibly display some distinctive
1ns1gma such as a warrant number. The display of such insignia would
ensure- theu' anonymlty, while enablmg their identification and questioning
“in the event of- challenges to the manner in which the operation was
conducted (see Ataykaya v. Turkey, no, 50275/08, § 53, 22 July 2014, with
further referenees OZalp Ulusoy v. Turkey, no. 9049/06, § 54, 4 June 2013;
'and the: CPT recommendatlon in paragraph 43 above). The consequent
mablhty of eyethnesses and v1ct1ms to 1dent1fy ofﬁcers alleged to have
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comrmtted 111-treatment can lead to v1rtual 1mpun1ty for a certain category of
-pohce officers - (compa.re Atakaya, cited above, § 53, and Hristovi
v. Bulgaria, vo. 42697/05 ,§§92-and 93, 11 October 2011)..

- 92.In the Court’s previous cases concerning the - effectiveness of
mvesﬂgatxons agamst masked police officers the acts. of ill-treatment had
been clearly attnbutable to one of the deployed officers. In the present case,
however, the Court was; ‘based on the evidence before it; unable to reach a
different conclusxon thari“the national authorities and establish that the
apphcants injuries were a direct result of the conduct of one or more of the
deployed- police ofﬁcers “Therefore; the deployment of helmeted officers
with no. 1dent1fy1ng 1nd1v1dual insignia could not — by itself — render the.
subsequent mvestlgatmn ineffective (contrast, Hristovi, cited above, § 93).

93. However,"in the-absence -of such identifying insignia for helmeted .

officers, the investigative measures open to the authorities to establish the
identities of the persons résponsible for the alleged use of excessive force
causing. 111—11'eatment became increasingly important.
- %4, According to the Court’s well-established case-law, the authorities
- must take all reasonable steps -available -to them ‘to secure ‘the evidence -
concerning the. incident. at: issue. The . mvesﬂgatxon s conclusions must be
based on thorough ob;ecuve and 1mpart1al analysis of all relevant elements.
'Failing to follow an obvious line of inquiry undermines to a decisive extent °
the investigation’s ability to establish the circumstances of the case and the
1dent1ty of those responsible. Nevertheless, the nature: and degree of scrutiny
which satisfy-the minimum threshold  of the investigation’s effectiveness
depend on the c1rcumstances of the particular case, and it must be assessed
on the basis of all. relevant facts and with regard to the practical realities of
mvestlgatwn work (see Armani-da Silva v. the United Kingdom [GC],
no. 5878/08, §§ 233 and 234, ECHR 2016, with further references).

95, Securing and analysmg the original video material, recorded by the
deployed riot. units constltuted one of the obvious lines of inquiry into the
circumstances- surroundmg ‘the break—out of violence and the alleged
d18proport10nate use of force first reported in the press and then complained
of by the- apphcants The Court considers that the treatment, securing and
analys1s of the original video material was a crucial investigative measure
which was capable of shedding light on what occurred; whether the alleged
force used by the police was disproportionate and specifically whether the
apphcants had in fact been beaten and doused with pepper spray by police
officers in circumstances ‘which did not warrant such an intervention (see, as

A.regards the nnportance of video .evidence in- an.investigation, Ciorap
V. the Republlc of. Moldova (n° 5), no. 7232/07, §§ 66-67). In_that regard, it
observes that the investigating unit had only been provided with excerpts of
_the ongmal video material, which it analysed together with other videos of
the football match and of the subsequent events found online. However, the
Government d1d not clearly explam whether the entire video material was
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analysed by an mdependent unit, why only excerpts of the v1deo material
were ‘provided to the’ 1nvest10atmg umt or when the vxdeo material was
deleted and by whom

96. To the -extent - that the Govemment referred to the procedure
accordmo to. wh1ch the entire recorded video material was reviewed by the
respective ‘video officer (see. paragraph 16 above) as standard, “the Court
concludes that the video officers cannot be considered independent in the
context: of investigations mto allegatlons of pohce violence by members of
hlS or herown squad Co

97, In addition, the. tmung of deletlon of parts of the video material was
of partlcular importance, as the Court notes that from 15 December 2007
onwards; according to press reports relating to the events on match day, the
Munich pohce,vhad been aware that allegations of police violence existed.
Furthermore, it is clear from the material in the case file that by the latest on
18 December 2007 the Munich police envisaged an investigation into the

" conduct of the deployed riot control unit (see paragraph 14 above). '

98. The Court accepts that the failure to secure all the video footage and
to have it analysed by independent 1nvest1gat1ng units could, in principle, be
,counter-balanced by other investigative measures. As indicated previously,
the’ effectweness of a given investigation will depend on'the circumstances
of a particular case and must be assessed on. the basis of all relevant facts
and with regard .to ‘the- practical realities of investigation' work (see
pparagraph 94 ‘above). One such measure could have been the questioning of
more: of the: deployed riot police officers. ‘"The Court acknowledges that
around forty withesses were questioned and that these included: the squad
leaders of the deployed riot control units. It nevertheless observes that not
all officers deployed in the area where the applicants had allegedly been
ill-treated were interviewed. Moreover, the video officers were interviewed
only after the investigation had been reopened on. 14 October 2008, and no
efforts were undertaken to identify and question the paramedlc who had .
allegedly treated the first applicant at the stadium.

99." Having regard to the above considerations, the Court concludes that
‘the deployment of helmeted officers with no identifying individual insignia
and the consequent inability of eyewitnesses and victims to directly identify
the officers alleged to have committed the ill-treatment complained of had
-the capacity to hamper the effectiveness of the investigation from the outset.
‘Such a situation réquired partlcular investigative efforts by the investigating
'authormes to establish the cause of the victims injuries, the identities of the
‘persons. respons1b1e, whether pohce officers used force and, if so, whether

such force was ‘proportionate to the secunty sitnation which confronted the
“deployed units. The Court reiterates that any deficiency in an investigation
which undermines its ability to establish the facts or the identity of persons
'respon51ble will risk falling foul of the standard of effectiveness required
under the: procedural: hmb of Article 3 (see Hristovi, cited above, § 86). In
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the present case, 1t consxders that for éxample the secunng and analysxs of
the original video footage by an independent authority or interviewing other
 mernbers of the deployed riot control units or other witnesses, such as the
paramed:c who had allcgcdly treated the first applicant at the stadium, could
possibly have -clarifiéd the events after the.football match of 9 December
2007 in Mumch .the cause: of the. applicants® injuries and the alleged
ill-freatment by police- officers. Since these obvious lines of inquiry were
not comprchenswely followed, the Court finds that the lack of insi gnia of
helmeted. police officers and any difficulties resulting from it were not
sufficiently counter-balanced during the subsequent investigation..

(y) Rev1ew of the prosecutonal dec1s1on _

100 'In s6 far as the apphcants complained about the lack of an effectwe
' _]udmal remedy  to _complain about the .alleged ineffectiveness of an
investigation, the Court has already held that the procedural obhgatlon in
. Article 2 does not- neccssanly require a judicial Teview of investigative
_'dec1sxons as such’ (sce Armani da Silva, cited above, §§ 278 and 279, with
further referenccs) The Court also estabhshed that in at least twelve
member States, the.decision of a prosecutor not to prosecute could only be
contested before a hlerarchlcal superior (ibid, § 279).
101 The Government indicated one non-judicial and two judicial
remedies open to the apphcants to challenge the effectiveness of the
~ investigation, as protected under Article 3 of the Convention. Upon the
applicants’ complaint' about the decision of the public prosecutor to
discontinue the investigation under Article 172 § 1 of the CCP (see
- paragraph 36 above) the Munich general public prosecutor, in its decision of
3 February 2011, reviewed the decision of the public prosecutor and the
“undetlying mvestlgatlon in detail and responded to the specific complaints
submitted by the’ apphcants However, the Court notes that the Munich
general public: prosecutor was ‘the superlor of the Mumch pubhc
- -prosecutor’s office.

102. As far as Jud1c1al remedies are concerned, the Court notes that the
applicants’ application to force further enquiries was declared madmlssxblc
since the Court of Appeal found that these proceedings were not supposed

" to identify the.accused or replace investigations. Nonetheless, upon the
-applicants™. constitutional complaint, the Constitutional Court assessed the
investigation.in detail and referred to the Court’s case-law concerning the
procedural obhgatlon of Article 2 and 3 of the Convention. Moreover; based
on the case-law of the Constitutional Court and the relevant provisions of
“the Constitutional Court Act (see : paragraphs 38-41 above), the
‘Constitutional Court appears, in principle, to be able to set aside a decision

- to discontinue a criminal investigation and to initiate or reopen an

investigation.” Therefore, the applicants had at their disposal a remedy to
challenge the ineffectiveness of an investigation.
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(3) Conclusion

" 103. ‘After having assessed all relevant elements and circumstances -of
the investigation.in this particular case, the Court concludes that there has
not been an effectwe investi ga’uon since the deployment of helmeted police
ofﬂcers thhout identifying insignia  and ‘any difficulties for the

nvesﬂga‘uon resultmg from it ‘were not sufficiently counter-balanced by
thorough investigative measures. Consequently, the Court holds that there

has been a violation of Amcle 3 of the Conventlon under its procedural‘ '
head.

JIi AP,P_LICATION OF ARTICLE 41 OF THE CONVENTION
104. Article 41 of the Convention provides: o
_-“If the Court finds thét there has been a Violation of the Convention or the Protocols
thereto and if the internal law of the ngh Contracuno Party concerned allows only’

“partial reparation to be made the Court shall, if necessary, afford just satlsfactlon to
the injured party.”

A Damage R

. 105. The apphcants claimed the sum of 3,500 euros (EUR) each in
respect of non-pecuniary damage.

- 106. The Government considered the amount of EUR 3,500 excessive,
but left it to the discretion of the Court.

107. For the Court, the applicants undeniably sustamed non-pecuniary
““damage.on account of the violation of the procedural head of Article 3 of
the Convention of which they were the victims. Making its assessment on
an. equitable. basis:as- required by Article 41 .of the Convention, it awards
each of them EUR 2,000 in respect of non-pecuniary damage.

~ B. Costs and expenses.

'108. The applicants also claimed the sum of EUR 2,588.91 each in
respect of costs. and expenses for the domestic: proceedings and
EUR 5,176.50 each for. costs and expenses relating to the proceedings
before the Court. The claimed costs and éxpenses before the Court consisted
of EUR 3,986.50 for Mt Noli and EUR 1,190 for Ms Luczak’s contribution
to the applicants’ reply to the Government’s observations.

'109. The Government did not object to the amount clmmed in respect to
expenses for the domestic proceedings,. but regarded the costs and expenses
relating: to the proceedings before the Court excessive. It considered
attorney fees, comparable to the ones. occurred before -the Federal
Constitutional Couirt, in the amount of EUR 614 sufficient and reasonable.
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110. According to the Court’s established case-law, an applicant is
entitled to the reimbursement of costs and expenses only in so far as it has
been shown . that these were actually and -necessarily incurred and are
reasonable as to'quantum. Having regard to the documents in its possession
and the above criteria, the Court finds it reasonable to award each applicant
EUR 2,588.91 in respect of costs and expenses for the domestic proceedings
and EUR 3,986.50 for costs and expenses relating to the proceedings before
the Court :

C. Default interest’

111 The Court. considers it appropriate that the default mterest rate
should be based on the marginal lcndmg rate of the European Central Bank,
to which should be added three percentage points.-

_ FOR THESE REASONS THE COURT UNANIMOUSLY

L Declares the apphcatlon adxmsmblc

2. Holds that there has been no violation of Article 3 of the Conventlon‘
under its substantlve aspect

3. Holds that there has been a violation of Article 3 of the Convention
under its procedural aspect ‘

,4 Holds ‘
- (a) that the respondent State is to pay each applicant, within three
months from the date on which the judgment becomes final according to
~“Article 44 § 2 of the Convention, the following amounts:
(i) EUR 2;000 (two thousand euros), plus any tax that may be
~ chargeable, in respect of non-pecuniary damage; .
(ii). EUR 6,575.41 (six thousand five hundred and seventy-ﬁve
. euros and forty-one cents), plus any tax that may be chargeable to
» - the applicants, in respect | of costs and expenses; *
,(b) that from the expiry of the above-mentioned three months until
~ settlement snnple interest shall be payable on the above amounts at a
‘rate equal to the marginal lending rate of the European Central Bank
. during the default period plus three percentage points;
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5. Dismisses the remainder of the applicants’ claims for just satisfaction.

ane. in 'ErigliSh,' and hotiﬁ_ed in writing on 9 November 2017, pursuant
to Rule 77 §§ 2 and 3 of the Rules of Court. - . :

"Milan Blagko " o | " Nona Tsotsoria
Deputy Registrar . : o President

In accordance with Article 45 § 2 of the Convention and Rule 74 § 2 of
the Rules of Court, the separate opinion of Judge Hiiseynov is annexed to
. this judgment. ‘ . ‘

N.T.
M.B.
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CONCURRING OPINION OF JUDGE HUSEYNOV

I share the Court’s conclusion that there was a procedural violation of
Article 3 of the Convention in the present case. Indeed, the investigation
into the applicants’ allegations of police violence was marred by a number
of shortcomings. However, I am of the view that the Court’s findings have
- omitted one important deficiency, namely the lack of independence of the
investigation. I agree with the applicants that the- mvestlgatlon was not
. conducted by an independent authority. .
As noted by the Court, the mvcstlganon into the alleged misconduct of
_ the -riot control unit was carried out by a division of the Munich police
responsible for ‘qffe_nces perpetrated by public officials under the
supervision .of the Munich public prosecutor’s office (§ 15). The
investigating division was thus part of the same police service as the police
officers whose alleged misconduct they were investigating. Both the
investigating unit and those subject to investigation were under the
" command of the Munich Chief of Police. Having acknowledged this fact,
the Court nevertheless emphasised that “the investigating officer was not a
direct colleague of the officers of the riot control unit”, and went on to
conclude that “it finds no sufficient hierarchical, institutional or practical
connection between the investigating division and the riot control unit
which, by itself, would render the mvestlgatlon unrehable or ineffective”
(§ 85).

T respectfully disagree. In my view, the “direct colleagues criterion
referred to by the Court appears to have been broadened in its recent
case-law. The case of Kulyk v. Ukraine (no. 30760/06, § 107, 23 June
2016), is worthy of particular mention here. In that case, the criminal-
inquiry conducted by an entity within the Ministry of Interior vis-a-vis
employees of that same Ministry was found to have lacked independence.
The Court, in particular, noted that “...on several occasions the police bodies
~were asked by the prosecutor’s office to conduct certain investigative steps,
in particular to find witnesses. Although those requests were addressed to an
entity different from the one where the police officers L. and P.- were
employed, the fact that an entity within the Ministry of Interior was
involved in an investigation concerning employees of that same Ministry is -
capable of undermining the independence of such an investigation. In this
respect the Court also refers 6 the findings of the CPT, which has long been
urging the Ukrainian authorities to create an independent investigative
.agency specialised in the investigation of complaints against public officials

Accordingly, I am of the opinion that there was a sufficient institutional

-connection between the in{restigating unit of the Munich police and the

police officers under investigation, and that the criminal i 1nqu1ry in question
failed to present an appearance of 1ndependence :
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Interestingly, in the present case the Court has also referred to the CPT’s
findings (§ 42). In particular, in the report on its visit to Germany from
-25 November to 7 December 2015, the CPT expressed its doubts “as to
~whether investigations carried out by investigators of the central
investigations units — and even more so those carried out by criminal police
" officers of regional or local headquarters —against other police officers can
be seen as fully independent and impartial” (see CPT/Inf (2017) 13, § 18).
"~ On a more general note, the Court’s finding that the investigation in
-question fulfilled the requirements of independence and impartiality seems
to me regrettable in the light of the longstanding criticisms raised by various
international and regional human rights institutions, specifically the -
UN Human Rights Committee, the UN Committee against Torture, the CPT
and the Commissioner for Human Rights, with regard to the lack of
independent police investigations in Germany (see CCPR/C/DEU/CO/6
(2012), § 10; CAT/C/DEU/CO/5, § 19; CPT/Inf (2017) 13, cited above; and
CommDH(2015)20, § 38-39). Similarly, the German National Agency for
the Prevention of Torture (Nationale Stelle zur Verhiitung von' Folter)
established as a national preventive mechanism under the Option Protocol
to the UN Convention against Torture has also advocated the establishment
of independent bodies dealing with allegations of police violence in the
German Federal States (Linder) (see Annual report 2016 of the National

Agency for the Prevention of Torture).




