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Sitzung de!; Innenausschusses am 23.11.2017 
Antrag der Fraktion Bündnis 90/Die Grünen vom 13.11.2017 
"·Entscheidung des Europäischen Gerichtshofs für Menschenrech
te stellt die Abschaffung der Kennzeichnungspflicht in Frage" 

Sehr geehrter Herr Landtagspräsident, 

zur Information der Mitglieder desinnenausschusses des Landtags 

übersende ich 60 Exemplare des schriftlichen Berichtes zum TOP "Ent

scheidung :des Europäischen 'Gerichtshofsfür' Menschenrechte stellt die 

Abschaffung der Kennzeichnungspflicht in Frage". 

Mit freundlich~n Grüßen 

lUM~ 
HerbertReul 

16. November 2017 
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Ministerium des Innern 
des Landes Nordrhein-Westfalen 

Der Minister 

Schriftlicher Bericht 

des Ministers des Innern . 

für die SitZung des Inn·e·nausschuss~s am 23.11.2017 

zu dem Tagesordnungspunkt 

"Entscheidun·g des Europäischen Gerichtshofs für Menschenrech

:testellt die Abschaffung der Keniize·ichnüngspflicht in Frage" 

A~tragder Fraktion Bündnis 90/Die Grünen vom 13.11.2017 

Der Europäische Gerichtshof für Menschenrechte hat in seinem Urteil 

vom 9. November 2017 (s. Anlage) die Bundesrepublik Deutschland zu 

einer Entschädigung von jeweils 2;000 Euro zu (Az.: 47·274/15) verur

teilt. 

. . 

Gegenstand der Verhandlung waren mutmaßliche Polizeiübergriffege-

geil Fußballfans nach .einem· Spiel in München am 09.12.2007. 

Hinsichtlich der: Kennzeichnung von Polizeibeamten wird keineswegs 

eine·Entscheidulig getroffen. Es wird nur auf Seite 2 des Urteils im . 

Rahmen derSachverhaltsdarstellung . dargestellt, dass beide Uniformen 

keine Namensschilder oder andere Schilder zur Identifizierung der ein

zeihen PolizeHbeamteh, sondern lediglich eine Iden·tifikationsnummer auf 

der Rückseite des· Helms enthielten: ;,Both uniforms didnotinclude any . 

name tags·oröther signs·identifying the individualofficers. However, on 

the back of the heImets an ideritificationnumber of the squad was dis

played." . 

DerVorwurfder Beschwerdeführer richtete sich keineswegs gegen 

möglicherweise fehlende individualisierende Kennzeichen, sondern ge

gen die lückenhaften Ermittlungen der zuständigen Staatsanwaltschaft. 

Dies·erKritiksind die Straßburger Richter gefolgt, indem Sie auf Seite 

25, 2. und 3. Absatz des Urteils feststellen, dass dieser "Einsatz von 
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Ministerium des Innern 
des. Landes Nordrhein .. Westfalen 

Der Minister· 

behehnten Polizisten' ohne 'identifizierende Merkmale und die daraus 

resultierenden Schwierigkeiten" währerid 'der Ermittlungen nicht ausrei-
'! . .' . 

chehd ausgeglichen worden seien." In Ermangelung individueller Er-' 

k~rihung'szeicHenfür behelmte'~ :Offiziere kamen den Ermittlungsmaß

riahhlen,um :die Identität der Verantwortlichen für die angebliche über

mäßige Gewaltahwendul1g festzu~telleri;·be'sondere Bedeutung zu. So 

sei'\iideomatel-lal nur: teilWeis;e 'ausgewertet worden, zudem seien nicht 

aHeBe'amte 'befragt wOrdeh. ': 

"Therefore,' the employm~ntofhelmeted officers with no identifying 

individLiafinsignlacoüid not -hy itself -render the subsequent investiga

tton'ineffecti\/e: ,Höwever,ln lhe'abseiice'df süch identifying insignia for 
, ' 

, helmeted 6fficers,' the investigative measures open to the authorities to 

establishthe identities of the persons responsible for the alleged use: of 

e.xcesslve force causing iII-treatment became' increasingly important. " 

Die im Dezember20'16 vonder Vorgängerregierungeingeführte indivi

duali'sierte'Kennze'ichnungspfiicnt wurde mit dem Fünften Gesetz zur 

Änderung desPdHzeig~setzes des Landes Nordrhein-Westfalen, veröf-' 

fen'tlicht'imGesetz-, undVerordnungsblatt (GV., NRW.) Ausgabe 2017, 

Nr.31 vom 23: 1 0.2017, aUfgehoben. Dieses Gesetz ist am 24.10.2017 

in Kiah getreten.' 

Damit ist aber n'ichtjegliche' Kennzeichnung, 'entfallen. Vielmehr besteht 

eine soge'nannte· 'taktische KennzeichnUng'. Diese bei'nhaltet eine 

Nummernkbmbination auf dem Rücken der Schutzanzüge, welche eine 
. ' 

Z~ordnung zu einer der landesweit achtzehn Hundertschaften und der ' 

jeweiligen 'Gruppe ermöglicht. Sie entspricht dem bundesweiten Stan

d~,:ud. 
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Ministerium des Innern 
des Landes Nordrhein-Westfalen 

Der Minister 

Bewertung 

. a) Da das Urteil nicht die fehlende Kennzeichnung, sondern qie lü'cken

hafte Aufklärung des Sachverhalts moniert, zeigt es keine Auswirkungen 

aufeine durch den Gesetzgeber zu verantwortende Kennzeichnungs

pflicht. 

b) Der Verpflichtung zur ausreichenden Kennzeichnung der Alarmein

heiten und Einheiten der Bereitschaftspolizei ist auch unter Anlegung . 

des im Urteil vom 9.11'.2017 zum Ausdruck, kommenden rechtlichen 

Maßstabs durch die in Nordrhein-Westfalen nunmehr existierende 'takti

sche Kennzeichnung' ausreichend Rechnung getragen.' 
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'<: ,:,),'~,#R.?P:~~COl~~T9~'ffm1ANR.IG~,: " , 
, ',COUR EUROPEENNE, DES' :DROrrS DE VHOMME ' 

':,',;. 

FIFt'H SECTION, ' ' 
....... : 

" ' 

,,: ::'CA.SE:~oi:imNTSCimL'ANi)STARK v~GEIWANY' 

","'\Applicaiion:n~.::47274/15) " 
I .' " • 

" " 

. l ... ~. -' ... 

Tl~isj~diiri'e'ltwtiLb:~qo~[fi.r{al in 'the, circumsfances' set out in Article 44 § 2 of the 
Co';ventioi.~Jiw.y;bes1Jhj~ortoeditOrialteYision. .. .. .. .. ...... . . 

, CONSEIL OE L:EUROPE ' 



". ,I 

, " ... ,. '. '.;: . :.; . ~: 

'HBNTSCHEL:ÄND STARKv.'GERMAN. YJUDGMENT' 
" ,." . . . '. .... : ~. . . 

'hfthe: c~e::ot.HeritS·~llel aild sta~k.v~· Germany; 
::Tpe.Euröpean C91lfr"of' Hllnlan"Rights (Fifth Seetion), sittirig as a 

Chamberc6JllPosedof~:' . '.. . 
. ':"NOpa.·r~9tsdria/pr.esident •.. ·. 

···!:~~f:j:&~2:er;! 
., .• ," ,:Cru;.16 Ranzbni,' . 

:.>·MID1i1f~ Mits;:·/:.:·.. .. ' . . 
. :':":\'" Lä#fJIÜs~yn.qy~j~dgcs, .' ... :, ." ." ..... '. .' 

arid)#lali··Bl~Slco;b~puty.secti01i Regi~trar," . . . ". . 
• Having <1eljberat,ed: ip·privateQrt.26 September 2017, . 

, :))eliy~rs tb~:..fonoWing:j1idgment,:·which wasadopted oothat date: 
",'.'".' .. , .'. . '. . .. -.. .. '., .. . 

. PRQC.E.iJÜRE'·· : .. ' 

·l.'The ease:·OtigJti*ed in an 4Pplicatio.n (no~47274115) 'against the 
FedenilRepublic'of'.Geilnap.y lo4gedwiththe Court qnderArtic1e 34 of the 
Conyep.tiön.fortJiePi:ot~c.tIbi1. ofHüfuan .·Rightsand,Fundameotal Freedoms 
(''the'::Convertti()f(Ybytwo' Ge1lnan n~tionals~Mr .IngoHentschel and 
Mi:~aill1i~s StarkO'the appHcants,,),on22 September 2015 . 

. 2.:The app4cantsw.ererepreserttedby MrM.·Noli, a lawyer practising in 
Muhlch~:and.:Ms-.A,:Lu.czak, a lawyer pr~ctising inBedin. The German 
o'öyernment ('1he·.·Govemme~f'):wererepreserited· hy th6ir Agents, 
Mr 'll.~J~~ehrens··and. MsK. Behr,:·of..the Federal Ministry of Justice .and 
C9ri~uIll,~r ;pr6,te~MO*.,:·< ',;. .'. . . . . .' '. . 
. '. '3. The·appli.cal1ts·alleged, under-Article 30f the Conventiön, that they 

4ad.been"beatenan.d.lha.(pepper.·spray.had been used~h them by police 
öfficers' ':whd; :o.wirig:to:~an·- imld6quat'e·.!flvesdgation,. had···.been' neither 
identifi~c1;.nOr ·pi:mis.he~~~TheY fuither.C·9mphüned·· under Article 13 that they 
hadhadriojudiCialremedyattheirdisposal to challenge . the discontinuation 
imd the :irieffectivene~s: of. the investigation~ 
·4;; .. 0i126 ·F~bru.ar.y:2016 theappIlcation wascommunicated to the 
Govemm~nt: 



L1;,I;lEClRcuMSTANCES OF,T~ CASH,. 

:,' 5~:T~e;fit8(:appH~~f"wa8~9rIl:.·il1;:\969;. and lives. inlllertissen. The 
'secOD,.9,applicant·wa·s;.homOin 1989:' andliyes in Harburg .... 

-. .' . " . ; . ~.' . . . . .. ... . 

"'A~.Pö~c~:.op~ia.ti~n' .: '.' 

. 6.'On 9, Dece~ber,:2001 both ~pplicants went 'to a,football match in 
Munich~ , ,': ... ~' . co, , ',' '. . " '.' ,,' 

: '. 7~:''fhe::police ·::had;.p~edicted " an",increased risk of clashe~'. between rival 
iootb3Jt'stlPp()f.tei,söw.i~g;to conrronuitlqns atpreviOU,sinatches between the 
tWo·~eairis~:Ther~f6te::a:~ot3.I of.2.~7.poHce· officers.weredeployed, including 
two.'$quads,~:~omp1isirig.·'eight·t(fje.n:police: officers each - of·the 3rd 
platoon. ·of:the,:1\~:tüü.Clt.··ti9t, contra!' u~iL (Unterstützungskommando) , one 
squ,äd Qf.'.'tlie::'~ri~':platoQn.- of theMiInich riot contral unit and the 23rd 
platoori<.,or·:the;:-6tli:::·.:Dachall· . pub1ic~order support force 'battalion . 
(Bete'uschaftspoliz~i)~The,deployedofficers otthe Mumch riot control unit 
aisoinClude.d·,·':videöofficers'\:who carried ·handheld video, camer~sand 

. recordedvideo.s~·oflri~identsthatI,night berelevantunder criminaLlaw~ The 
officers 'of-th# :.Munlbli .r{ot cö~trol unitweie dressed in blackldarkblue 
uru.f~nns· and·:wore·:black.helmets witlivisors. The.officers of the Dachau 
publlc-order :supp:ortfor~~"battalion\vöregreen unifolms. arid w hi te 'heImets 
witl{·visors. Böth~unifoims~ld·nöt·hidude any name tags or other signs 
ideritifying'the -individual nfficers.However, on th6. back of the heImets an 
idel1tincation nrlIDber·ofthe· squadwas' displayed. ' 
~. :.·:ä~·:Af1:e~ the maiq}r. had endecl,.the. polic~' cordoned· off the., stands of the 
~uPPc>rtefs·()fpneof.the··t~ams, inc]udingboth· applicants, to prevent them 
rr6rrl]eaving·th~.·stadium and'eti'cOlmteringsllPporters of the other team. 
The cordon' was 1fftedafter' arOlifid" fifte~n minutes. . 

. "', ':.'< •. ,' "" .. :' • " . ,':' ;. 

··.~ith~applic~nis~:ve.i·sion ofthesubsequent events 

. ,9::i;\cc()rdi,~gt~)'.t~e!fiist applic·~nt,.he l~ft thestands after the bl~ckade 
h~~"beeriJifted;.;:Whilewalking between' the ex.it of the stands and the exit of 
the.faotbalrShl4iu~a: grqup Of police officers ,dr~8sed in· black uilifonns 
.eäffi.e··rul1rurlg.t~wards·'the exiting'~pectators with their, truncheons raised 
aböve tli6irhe.~ds!··~o.rrieot these' officerss~ed hirting the spectators with 
their: trUpcheoIl{wiili,QUt..@y prior.warningassoon~as they, reached them. 
The,first'-applicanthimsdf washit .. with a, truncheon on ,'the head, which 
re,stllted,:iäa,})leeding 1aceration bf 3 cm' behind' his ear. After having 
reachedthe.~xit;9f thejtadium he'was'treated by a paramedie in an 
ainbulapce that wasparlced dose to the gfound. Subsequentl y, he returned 

.. ,' ." . .. ','.', . ..'. .~ . . . '. . 
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to-·hls.h()~et~~h,~where.he 'was;:tre~tedjh ·the,.emerge:n~yunitof the Iocal 
h~spital>;-: "";'.,.':, ..'...., ," 
· :'lO~ The· s~cond::applicant also exit~dthestaridsafter the blockade had 
be~n.1ifte(LBefore,:exitip.g-. tlie staQimn'he wasgrabhed bythe shoulder and, 
afterJJlnllllg·,round/bad.·pepper. spray doused in the, face at elose range. He 

. lay:.döw.i1'önthe<grol#td:al1d was:~4bsequent1y struck on his Ieft upper arm 
with· a !tniri;cheot,l'~,He ;.suf~ered swelling .. and:redness .of his face and pain in 

. his'. anno . ., ' : . ;'. .' , 
".; ii: ..... ~oth::appli~arits.wer~ä~le: to'i<ientify theit attackers as police 
öffice~s~';hut :wete~:n<?t,able, tö'disti~gUish them further, 'owing, to their. 
idellti.cal:,umtqrm:s.~d:$..~Jack of}d~p#fyi~g signs or naine tags.' 

.. 2,Theidov'ernn.eTit'sversiono! tWe sUDseque",ii events 

:li~' ':Ac~otdin~;to ,'::ilie·~Gov~trim~ntthe:.bl0~kade ,was.lifted due' tothe 
aggres~ive,beir~vioiirof:sorne"oftlie,8pectators, and the':pressure applied to 
the,:polic.e~cordoit·,;When the suppotters strearned from, the stands towards 
th<?.':~xit~.:the~~~ain~~upötr'poiice:UI1:its whi~hhaclb~eh called in to provide' 
baC1aip,,··"for·:th~·'.pOlice:,'cordon: Subsequently some cf the ,supporters 
contihu~d.their.;:ag'gry.s'six.~'behavi<;mr towards· these <offieers and pro~oked 
tIi~m. Th~ \ stippon~rs', <conduct r~s~lted:'in the arrestof ·one , supporter, and 
two,:po~qe 'o~cerss~stailled mi~wr·inJ~ries.,After' a few. minutes the police 
· pacified;~e, si~riatio;n ,andg6t theexJtirig: supporters rinder controL 

13~The:: GOv6mment.· . furthenri.ore .challenged .the· ,accounts' of the 
applica~~s'.and\:su1)rf4tted·"that ~ere ' .. wasno·credible", evidence, that the 
appiic~ntshad de,Hber::ite1ybeenhitör hannecl: by police officers and that the 
iIijuries. had b.eeD a',r~sU1t' of the police· operation. . . 

; .:8: :·it~l'\r~tig~ti~n:,; ,"., .•. . ...... . 

',' J.4~ .:As~·:()f::·15Deceri1ber. 20Ö7:'the<;press; reported' abbut the: police 
operation irithb;aftenllathofthe football nlatch, inter'alia, quoting football 
suppon~~.s>.d~s~~i1Ji~g"aJ:b~trary.a.~a~ks,by poÜce. officers ,of',the, riot ,control 

· un,ifviith®nc~eoils' ,arid,p~pper-spray~Jn an article' of.18 ·December 2007 a 
. "~pokespefsoh of.t:ile·,p9lice corriniertted' on the, operation' and stated that the 
, an,~geq.:aSsapIts·:bypoli~e : officers :would be investigated. On 2' January 

. , 2098;·.th~··,1y1ul1ic;h·:,Pll11lic, 'prosecutor's office instigated a preliminary 
jnvestigatiori~':'0rl.·2t:Jailciary 2008 .. thesecori~, applicant reported the alleged 
police vi()le~cean~,;:su~rni~ed a. megicalcertificate conceming the effects' of 
thejjepperspniy oii>his.face {roni ·thesame day. He filed a fannal criminal 
comp,1~~t9n 7·.M~ch. 2008: The.first applicant filed a criminal complaint 
agrunstan'unid~ntlfie'd p()lice officer on 25 Apri12008. He also. stibmitted a 
medical.:certif'i:cate·"corifinning .:ableeding laceration o~ his head. The 
certificate : was' issued·at '12.05 a.ffi. on. 1 0, December 2007. Several' other 

• I," •. .••• : ,'" ." , '. .• 
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sPt!ctators:'~at::tllg'::.'nilit,th::,had.' aJso, ':}odged' criminal ,complaints, against 
uru.dentified 'polic~offic~r~~ " , ",'" 
, ';l$~The inyes.ttgätion'v,as,cönducted bythe unh, of the MuniCh police 
tespöllsibl.e, ;fof::offences perpetrat~d' by,p~blic ,officials under the 
re$p~nsi;bllity:.öf.:-tlie,~un.ich' prib~ic,prosecutor~8 ,.office~, ,The office! in 
charge:~~~i~w~d'a."t9W.,oftwei1ty 'witnesse~,iricluding the applicants, the 
officet'irtcllarge,of;$e,MuDlch riotcontrol, ~nitarid ihesqmid leGlders of the 
deplQyed:sq:U(t4S:p.(~e\~ii4 and, 3n:l Mum<;hriot contral units: ' ' 
:"f6,. 'The::irivestigatii1g',division,~as 'also:providedwittr a DVD showing 
exc~tPts:'ofth~'videQ s~einance:recörded'bytl)eriot control police at the 
fQC)t~ä1l::matc~'.:,::rfhe.DVI?'S were",compiledby the "video ~fficers" of the 
Mrinich)riot.'~QIl~or,unitIn]ine:with 'th6ir 'usual' procedure the entire 
rec'c)rded:Yi4eb!riIa~~riaVwasTeViewed 'by' the 'respectiye video afficer after 
his'9r::4er':dep~~yriiept and th~::part;swhich were de.emed relevant under 
crill1i'n~fläw' an<:rbfsrifftcient qu~~tyJ(f!serve,asevideJice ~ere copied to a 
DVD~',::'" i:- }:"," " , 

':·'t7.'()nlO:S~pt~~ber2008 Jhe:coml)etentpublic piosecutor discontinued 
the:' iIrv.estigati6n~:,He: .found ,thatthe investigatiori', had produced evidence 
thaf' , same, . ofth~ ,.pölice"officers 'had'. used . truncheons 'against spectators, " 

, inCluding-'\vomen'and children, in a disproportionate wayand'without an 
officialorder'or:':~pp'rqvaL:However, heconchid6d that the investigation had 
not ,led,ta, a.'situati'on ,whete cortcrete: actsof viole~ce 'could, be related to 
specifi~j?olice' offic~r$ and it cotiidIlot:be ascerüuned either wh ether theuse 
off9rcehadbeC?hjustified. in 'sum,~tliepublic prosecutor'had been ahle 
neithet to·,esta,bli,sh·,'wllether. theapplicants? injuries had:been inflicted by 
poli~ei'offi.cefs:,n~t:to:,ideI.1tifythe: suspects who bad alle'gedly struck and 
lised-p~pper 'spray on fue applicallts. 
, '" 18. 'JJleapplicants"appealed'. ,against'tb,e.decision, to discontinue the 
'inyestig~tio~,andafguhi~:dnparticuJai,:'thatthe pubIic prosecutor had only 
qliestioneclthe~qpid l~aders;~ut hadn.otjdenfified all the officers involved 
in-:theop,er(1ti6pand4~plQyedjn the,.area,of thestadium ,atissue. 
"., ,19,~'On;149ct()b~r:f.Q08the Pllbl~~:prosecutor,re.opened the investigation 
and;: ,oidei~d'~:f\iitber:· ep:quiries. ,Ori 20 , ,Octobe~ 2008 :the 'head of the 
inve~tig~ti9n, '~irit,"JJlet'w.ith th~pl~ltoon leaders, of the· Munich riot control 
miit:'and"othef:',div'ision .,heads·of the Munich police', to ·discuss the 
illyestigation.':,"~~ithe~"the ::pllblic, prosecutor" nor the. applicants' 
r~presen.tativ~·,,~t:t~nd~d; the internalpoli~e, meeting. Subsequently, a further 
'twenty~twbwitQesses were' ii;ltervh';wed inc1udingfourteen platoou leaders, 
squad leaders"and :Video6fficerS of the' deployedpolice uriits. The individual 
squac:lIileIrtbersOftlie ,tl.tfee sqwld~ öfthe,Mill1ichdot control unit were not 
.int~rviewed,'The, applicaiits had requestedthat they be iriterviewed, as the 
. evidence ha<;t: suggested:ti1at theallegedpeipetiators 'bad belonged to, one of 
these: thiee: squads: . "., 
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': :20."Th~',: :b;lYe,stig~tiIlg::'j)olicy',~rii{::.,was "alSO: "provlde(lwith, 'video. 
surveilta11ee recö.r~~d:by.the 23rd,platoon, of, the: 6th, pachau, public-order 
supPQrt"force )?~~l~Qn.,'llpon ,thb:tequest :of the: .. applici:lflts to' seeure ,the 
entir~~' ,yideo .mat~nar:of :the ,police':,operation", andnoi' ,only the, already 
subiJlltied,:Vlde6,~xcerPts,.,it was~si(lblisii~d :that th~ ödgin~l video tapes and 
possi~)e:-4igital:'copi,esJuÜl:alreadY' been, delet~dandthat' only, the exeerpts 
were: siilFavail3:b.l~;.::.':,:" ":0':<',;' ,,' ,;,' ,',,' , " , 

, ": 2t:,'On~, .. ' ~:.:':A.ligiisr,<,2009, ,the;',;public:·, pros~c;utor ' discontinued the 
inyti$.~g~#0~aS~~=')l'l,'~,;~etailed)~ft~n~page 'decisiQn, he. first, summarised , 
ttie, iAvestiga~ ~~: in~asur.e~,taken;'r~~erring in ,particular' to:, the interviews of 
several,wiQ1ess~s;:"ine}~,<J.in.g, police ,offieers,'and the alleged victi~s, the 
review:;' of,vi'deQ(materihl froni the police, aIid from 'the internet, the 
asse$&m~rit:.,Qf,,'the,'.,~pi?Ü~ants':wnttenobs.ervations ,and of the submitted 
dbc~e~ts;'lnt~r.,~ 4tia,:ml?dicalc~rtipcates,as weIl asgathered' information 
ari{i'rep~r.ts'oIl\p'a.s{·everit~,and app~icable :guidelines. After,assessing all the 
available, evidenc~~',:the', public :r(osecutor:90ncluded, tha(the, enquiries' had 
shown'that several:'jmppofters .. had' aggressi vely "approached, ,insulted ' and 
piovoked the:' 'deplbyed'police 'öfficers 'and that therefore a, situation had 
, existed :i~ whichtlle:"9fficers'could'have been 'justified ,in using their 
tiut).cb.e()ris~ 13esid~stlri~,genenllcondusion,heheld that,the applicants had 
neith~r,beenable~t()jdentifya,particula.rsuspect nor to 'determinewhether 
the8fisp~cted'1)q~ic'e officers had',been maleor ferilale and that the 
investigatiolf ha41io~ ,prodticedother: pers.ons whö had witnessed' thealleged 
acts a:gainstthe,.'applicahts. Furthermore; he, outlined 'in detail certain 

, ~'co#$iderable:dtscrepancies'" in~th~'Witness statementsof the firstapplicant 
an~r, referred·,'t()·':~'u#specific":" "stateIlU!nts:', 'of' the second applicant. 
Corisequently~'actordip:g:,to the 'puh~iC 'prosecutor, there was insufficient 
evid~~ce':to'es~a1:>H$h cI;'4riinal cqi?-~ucL by' specifie police officers to the 
~etrln\e1)tofpoth"appl~fants., He: ccmc1uded ,~hat theil1vestigation had to be 
dl8co~~ilu~dagäi~,~.siilcet~e,consjd~rable' additiomdinvestigative measures 
h~dnor 'r~yeal~:d;'~c.lispt()poitionate'conduCt ',' oothe', partO.f 'individual police 
6fficers",in 'particUlar'j:nincheön, $trikes: againstlnnocent bystanders, w hieh 
woüld:tequire,cr.i~n~pr.9secutiön6fthe te~pective 'offi cers.: 
, ,22~'On,;20'J\ugtist2009the applicarits appealed ahd pointed out that the 

l11erÄbers:'of' the:qeployed':squads had still notbeen questioned and that the 
insp~ct~4videqs,,:\v~re:,:fragmentru:y,: but ,nonetheless contradicted certain 
parts'()t~e statein.~nts illade bythesquad leaders., ' , ' ' 

, ' 23. ':00 3 Feb.rriary2P 11. the Munich general public prosecutor confirmed 
th.~',deCision,:orthe"pribli~:prosecutor'sofficeQf 4 August 2009 to 
dis~ontiiiue 'ilie'mvestigatiön. The' instnietions ,On'.available legal remedles ' 
attached to the, dec~~iöp:inJormedtheappUcants,that they could request a 
j"!i~dal;., 'decision. ,1n: ßie':franleWorlc~' ()f' procee'dings to" force ,eriminal 
proceedings, (KlageelJ-WingungsveTjahrf;n). ' 
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. 2A~:On: )9::$epte,fubet.201l the.MtiniCh' Court of Appeal declared the 
applicints' appÜc~tioi1··:to.·force· furthet' enquiries . inadInissible. The court 
hiterpreted~: ttH~:~:applica*ts'; request.as . anapplication to force criminal 
prob~e~g~~(K!ag4ertw..zngungsantrqg). and ··held;··that. these proceedings 
were:.·öIüY'!ädriiis~il)lej(.tbe prosecuti9n; of .oneor niore. ideiltified . accused 
had. ~eeitteque.~te.~~ :A#{appii~atioii.tO:. force crinrlnal, proceedings against an· 
.uriideriiifieäacctisea::h~dto be deClared iiladmissible, since the proceedings 
wereno(suppöse~fto: Id~ntify the:accused er replace iIlvestigaiions.Only i~ 
a:case···Whe:r~':,·a.p~b~c:·prosecutdr's . office.: had 'entirely refrainedfrom. 
iirvestigatiiJg .~ :.Ärii#e :had:" a. C01:Irt ~ the.possibility t6 order' an investigation. 
Hrider · ... :Arttcle.·}7J:.:·;. :'§.,;',,3 . "of. ·.th~::Code ." of . Criminal " Procedure 
(StrafP;oz~~s(/rdn~ng·. ~;~~:~einafter.·.~'the_.CCP"; see. panigraph . 37 below) a 
c(:>urtw:a..s.;oD1Y~liöw~dto. ~ondu.ctniinofenqUiries to fill inremaining gaps 
in .~n .investigati611.;.~6reover, .'the:··applicants hadnot submitted. specific 
facts' or:'evid~nce tllat w'puld haveallowed' the courtto' identifyan accused. 
: ... 25 ~:., ()~ ... 25", .. Oct()b~i' .>20 11:th~ .applicants . Jodg~d ';' ·a, . constitutional 
c()mp'l~int; rdy~g': OP-;; Articles -2., §2,19§4' an. d'103, § 1 of the German 
Basic. Law.(Grundgesetz).: (see paragraphs 29~31 below).Besides referring 
toaftjc1e$of theBasi~.'r.Jaw:, the applicants also referred in 'their complaint to 

. Articles2;: 3":and 13', ,ofthe ConventiOIi~ In essence they complained that the 
inve·s,tigationh~(:i..l1q(be~p.:effec~Yeand.that the 'Court of Appeal had not 
evaltütted ·th~effectivenes.s! .of the: Ürve~tlgati6n..· . .'. 
: : 2()':00:23 March. 2015:the Federäl POl1stitutional Court (hereinafter "tbe 
COIlstituiicn~CoUriÖ -:refu:sed~jn 'a:~ reasoned4ecisiop (2.BvR 1304112), to 
admit.the···.appu.:cants'·.constitutional .. complaint The 'court held that the 
investigatiöns .11~d·":b~en· "conduded .diligently, but had : not established 
suffkien~ ':. su~pl~fQ_rr: O.f·.crimin~ . conduct .on"the. P.art ·.of specific police 
offiC~rs~<Moreovet;:.:the.remaining 'gaps andfac1uaJuncertainties 'could not 
h~ attribt.tedtci Oni.issIOI1S ':in. tlle . inves!igatiön. The court also found that· it 

. had·il6ibe~n n~ce.ssary n:(question:.allthe .squadmembers who had possibly 
been.ih'V61ved~·,tn/lhi·:de~isi(n) ·.Jne 'Constitutional Court. referred to the 
COlU't's.:'~a~e·-üt\Xr:erincerrihig th~proceduial obligati~nofÄrticle, 2 :of the 

. ··Conventi'on·:,:and;>·W·:paiticular;·to· thecases ·.of .McCannand Others 
v~the Unitid Kingdom; (27 SepterolJei 1995,Series A no. 324) and Grams 
y~ G~rriz~nY,«(cleC);rio:. 33677/96,~CHR 1999,;,VIl)~The court also' 
e~pliasised)naf.tlle:pubUC prÖsecu1:or;s'·office had been' the responsible. 
~llt.boritY for 1:he'i-nvestigation,and thereby. "master .. ' of' the proceedings" 
(Herr.(/es:·Ve1.a~fens)~ .' 
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" ,'·:27;,D.ili:in.g.the,ihy.estlg~tiön the' ~ppÜ~antsalso"filed ~riminal complaints 
in respect of~ssist~l)ce, given iri an bfficialcapacity in avoiding prosecution 

,orpu~ish~e?t;($tr4jVßreiteluni.;::'~m~4mt};aJ.?d suppression: of evidence 
(BelVeismittelunt~rdrUPkung). The app4cants< äUeged: ,thai: ',several relevant 
paI1:S' ,of: the:yiqeO :-iliaÜ~#.~t showh{g disprc;>portionatepc;>lice ,violence, had 
been;""ddete(L:1]i~:,·mvestigati6~,against ~the ,five police, officers 'was 
dlscc:mtirulecl,l:>y:~~":Mum.ch publi~prös~cutor' s office. ' 
, ,,28.~" sribseq~~nt:appeaI,before';,;the',Munich .. g~neral public prosecutor 
wasto no ,avaii.' ' ", "."" ' , " ' .',.. , 

tt 'REL~VANT ])Ö-M,BSTIC LAVt AND'PRACTICE 

"A.TlleGermiurBasic'Law ',' 
. . '. ~, . '.' .' .. .' ~. ' .... : ,,' '. '.;".. .:: .'. . 

'. ' 

: ''Every persoJlsb.an:b~ve, the nght't'oÜfe 'and:physlcalintegrity; Freedom of the 
~perSori :shhllbe -ijl'violable. These' rights "maybe interrered 'with only pursuant to a 
,'Jaw~~' "," " 

',' ,30;::,Artlcle': 1 (1'§.·'4,bf:ili.eBasicLa~,i.n so far as 'relevant, reads: 

, '" :'''Sh9~daIlYP~~i~~~~~ihts be~q~at~d:bYPUblic'a~ili6ritY, he may h~ve ~ecourse to 
, , 'the, couitß. ; ... ",> ' ", " " ' " 
~ i:,Arti~ie; lO?, ;~,'i:of,the, Basic I;aw ,~n so far as relevant, reads: 

,- -.ifuthecou~'e~~ry'person shan:be'entitledtc)'ah~anng in accordance with the law. 
, ~, ' , 

. . ; . 

. , ~, 

'; .,IJ~:::C"~iniliaib1veStig~tions 

"3.2,'Th6',,: Tei6Vk1t\ipt.qv,~sio~s ,:qf' :theCode ': of, Criminal Procedure 
re~~ating,e~ifPlP~Y,~vestigat1ons~·U?ß()far.as teleyant"r6ad: , 

:. 'Artide152 , 

,"(Ü';The,publiep;osecutor's officeshall ha~ethe authority to bring public charges. , .......... ': :. ',' . .... ',.' .,' '" ,'. 

: (2).Except 'as'.6therwis6 provided"bylaw, thepublic prosecutor's office shall be 
, ;,::obliged to, tal<eaetion in, relation, to allprose,cutable 'criminal offenees, provided there 

, 'are,sWtici#tt, fac~ indications~";,' , ' " ' , ' 

ArtiCle,160' " 

'''(1) 'A:ssbön'as~,:'ptiblic prosec~to~,; S: offic~,obtains knowledgeof a suspected 
~C~mlp~'offei1ce: either:,through, '~,criminal complaint or, byother mearis it shall 

" "'iiivestigate.':th~ factsto-~ebide whe~erto bririg'publlc charges .... " 
, ' 
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,- . . . ". 

> :. Arlicie."l70: , 
'. :"(hIfarijnve~tigati9nprovidessuffident r~oIiS for bringiilg public chirrges, the 

... pllblic· prosecut6r?s::offic~·shall b~ng charges by submitting abill of indictment to the . 
c6fupetent.~ourC ::.,', ... 

. ,:.f2)·iri ;a.11·:othel·6aseir~:p':lblic· prbsecütor's office :shaBtennhlate ·the proceedings . 

. ·The·ptlblic·:proseGutqr shall·notify tbeaccused thereof Ifhe' was examined as such or a 

. warrant 'of artestwas·issued agamst hiin;the same shall 'apply if he has requesied such 
.' :,';notiteor iftijere·;.S·a partic~la,r interestm:fuenotification.", . 

. , .. :. : .. ,",., '.: :", :' .. '.:1 .. ..;>: .," , . . ' 

",.~. •. .,..... .·'AIticle:J71· 

',,: ~'if~e 'p1ib#Ö'·p~~~~6~tiÖ~office.~~bs:.noi' granran: appli~atio~' forpreferring public 
·cllarges..·or~after<90.nchision of. the ,mvestlgation' it ordersthe 'proceedings to be 
·.te~nate<i, it ~h'~'Iiotity the applic~t,in'dicating the reaso~s .... " 

) Article 200 

,,'(i).The::biri·of~i1lcllbtinen~ shall inditate theindicted accused, the criminal öffence 
.• ·;\Vjth·:Whichheis:,cl1arged,:the, time ap.d plac~ ofits. com:ffiission, its sta1Ütory elements 

anq.the. :penalproVi,slp~~ wbichru,-eto .. be appiied(~e charges) ...• " . . 

. ·e.·. Organisation:o(th~,publicprosecutor'soffice 

.. ' .. B:3. '1be;6~ganisatiön :of the pUhlic.prosecutor' s office is. govemed in the 
C6irrtsAc(GertchtsVerfa$su~gsge~etz): The reIevaI1t provisions,in so far 

. asr~levant,iead:', ',. ~ ,. ". . 

Section.142:of the C~urts.ACt 

~'ä) .. Tli~ofg&~~:d~tiesof the: publicprosecutor' s öffic~ shallbe discharged: 
, _.,' •. I " ••••••. ',' . • . .'.. .., • 

· . . 
'''4~ atme:' Courts af'Appeal and . die Regional' Courts by oneor more public 
prö~eC1itö~s;:: ... : ,~'\,.' .:.; , " .. 

.. ;. 3. >at th~ j)istnctCorirts.py one6lffiore pubUc prosecutors or offiCials of the publie 
'· .. pr6secutor~soffice:with:'~·rightofaudiencebefore theDistrictCourts .. :." .~ 

. .'. ..' .: - ": . . . ~. . . , 
,. . , . . 

'Section146'~fihe Courts Act 

'.', ~CTheofficiais-~of:tbe'public'prose~utor's office 'must comply with the official 
.. jnstrucÜons öftheir .superiors." . 

. '. '. ~ection 147 ofthe Courts Act 

.. '~Th~:right.öf·~tiperyi~~on and directio~, sh~l1lie with: . 
.. , . 

. . ' '::" .... ~. .; . 

· .:,.'. 2. th~Laiid; agenci'fbrAhe, adminktration . OfT~S~c~. inr~spect of all the officials of 
th~ ·pu.blic prö.$ecut~r~:s· ·office otthe)And conc~rne~;' . " 

· -: i~e hlgh~st~~aiudrii ,officialofthepub.lic prosecutor's office at the Courts of 
~Appe.al·anci .the··;RegiQnalCourts in' 'respect of all· the officials of the· public 

· prosecutor's office.ofthegiverico:urt's distriet." 
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.' , ...... :.....,' 

. ·34 .. The~gll~.st'!raW<ing 0~cihl6f.t4epu\)~c.pr.osecutor' 8. office. at the 
CoUrts· ;~f ':Appe~:,;'be~s,::ih:e title;ge~eral ··public·prosecutör .. The Munich 
ge.n6ral R\ibnc:.J?~()~~c~tqr.:~(lpervjses~:· .iizieralia, the publicprosecutors at the 

. MunlcrrRegionalC()Urt:;'· ". '. . . . 
" " .' .: .. ' . ..: ... .', ... "" 

. . ,HP; :.-,R~~~",Ol1ship/llet~e~n th~ 'voIice·.andthe public prosecutor's office 

" ..• ··35.fiiebipJ;c~d~·tfi!er and@ations hetween·thepubnc·. prosecutor' s 
office .. a,Iid·the:~Ojl~e.:·~~.j·egtil~ted:.,by the,CCP and the. Courts ACL' The 
tel~vari{proylsiops~}ns,? f~asrelevarit,read: .. . 

. . 
Artlcle161'oftbe ccP' , 

.. :. "O):For the·~:purPose.indicatedin.;.~cle·160§ .lto.§ 3 [oithe CCP], the public 
•. ··pmsecutor;sofficesh31Lbe entitledtorequestihformation fromall authorities and to 

.. <'initiate investlgarlons of any' Idnd;-eÜher·itself 6r ihidugh :tbe authorlties and officials 
il1 the j>Ollce .JoJ.:~e 'prdvided thereare"no other statutOlY provisions specificälly 

. :'tegiliating :ihelt'j)owers~::The autllorities and' 'offic'ialsin the; police force· sha1l be 
; obliged. tocQJilply:with :Jiuch a requ~st :or :order' of. th~'pub1!c' prosecutor' s office and 
· " shali pe:entitittd~:.hi sp-ch:'cases, to. req~estiriforinai:i6n from a1l authoiities;" 

" •• ::. ~ " •• ' :. • _ r -: •• ", \' ••• ". • '. • 

Artici~ 1.~3~f the CCP 

· ~:'~(l)The ~1ithdP:tie~: imd officials in 'the police force·shall.investigate criminal 
'. '. offence$~d' sba1~ .. take ~ail measures ·that: may not he deferred, in order to' prevent 
·.concealrrienti9f"fa.cts;'To this end'they .shall be entitled .to request, and in exigent 

.:'. " circurilStances::.tQrlemand:, information :from' all autholitles, .. as weIl as to conduct 
, investigations of .:any kind. in, so faras i:here are na other statutory provisions 
· speCifically regul~tihg ilieir powers. 

.:,(d)·.,The~uthOriti~s':än9-0fficia1s inthe polic~'Jörc~ shall transmittheir records to the 
.. : pUb.llcprosecutor':s:offjce .wfthout delay.Where it.· appears. necessary that a judicial 

··:' .. "urves9gat.loribe,perfeji:med proinptly~transmission directlyto the Local Court shall be 
· possible~~~:" , . . 

, " . '. ~", '. . . ' 

; .. Section i52 of the Courts Act . 

"{1} The in:vestigating personnelofthe 'publi'c prosecutor's officeshäll be obliged in 
;.:,:thiscapaCitS"tq"coirlplYwith the:'6rder~ ofthepubliC prosecutor's office of their 
: distiict and:the'orders ofth~ ciffidals~supedortheretq .... '.' . 
; '.< .: ............. : .';' .. : .. ," '. " '.:' ' .. ' ," . 

~>. Pro·ceeilbigS~o··~orce criminälptoceedings . 

. . 36 ... Thepp~si~i1itiesfor an· aggriev~d person· to challenge adecision to 
discon,tinuea:crimin~.inves~g~tion areregulatedin Article 172 of the CCP, 

. :wlüth;: iri--s():far·~rr~leYMt, rea4s:: .. ' " ..' '. 

· .:"(1)', Wb~re:the' }lppllcantis also theaggnevedperson, he shall be enti tled' to lodge a 
.. ·.complai.n.t.~gainst tlienotification 'made· in'a!;cordance with Article 171 [of theCCP, 
.see:.paragraph}2 "above] ·to theofficial superior of the public prosecutor's office' 

· within two weeksofreceipt of suchnoiificatiori .... 



: :HENTSCHELAND STARK v.GERMANy JUDGMENT 

'. ' 

.' .:.': ':':(1.) 'a'he :appli~ant:m.ay~_~thin orte ,m6rtth: öf recclpt cf notiflcation, apply for a court 
' ..•. ,; 'decision'in ·re$pect·,·of,.the: dismissat:ofthe' c;omplaint .by tbe:: offi ci hl superior of. the 

.' :;-.public·pro~ec~to(~ qffice~ :He shall~e .i~s~cte4· as ~to this right and as to the form 
~,&Uc~ ~ applict:l~ortsh;ul,take; ~eti'me:liniit shall·not.runif DO instruction has been 
Wven.;j' '....... .... . . 

. ' .. ,:. ·.·d{.The.ap~i~·d~cl6h. fbr'ac()urt decfsjon'm~sfindicate thefactswhich are intended 
.': ·Josu~s-täQJiate:·the;bi1pging:ofpubliccl1arges. as wellas the evidetice~ The application 

:.' .'. :·/musfbe:.:signed: by'a:la\yyer; legal' md' shan.~e g()verped by 'thesameprovisions as· in 
.. ciViilitigatiori~ ·tlie:application shall be' .submitted to the court competent to decide.· 

. (4):·+hh.bj~~~f~App~ri1.Shall be.t6~pete~nOdecide on theapplication .... " 

'. . 37.tßeCct,:'~ro,~i~i6Ü~' regul~tin~::~the Pl"oceedings~'to force criminal 
·prö~·ee4ings,rea~: ... ·,··,,··· ",.. ' ... 

Artick173 

':~~~"{l), ':Up~n ;:th~~·tequesL.6r a courfit;p~blic prösecutor' s: office' shall submit to the 
coUrt therecörds·ofthe.heanngs conductedso fru.-~ r. . ." 

. ,·.,::(~);·.th~ co~t~y.~~hil theaCcused6fthe'äPpliC~tion, setting' hlm a ~ime~limit for 
";makin~a:sta~~menfül:r~ply, . ". .: ' . . 

. " :.c3Y~The'~oJrt:~~ '6id~ran inve~tigati6n 'to.prepare its declsion and may entrust 
.:stich lnvestiga:ti0riS: tQ .~commissi6ned cr requested·judge." 

Ar.ticle 175 

.' ',~ ", ''lf~~terheaii!rg;~the·a.~cused. the.c9urtconsi~ers the apJ?lic~tion to be well-founded, 
.. '.'itshhllorder·thar piJblic'-'charges' be :broughL This order silall be carried out by the 

,public··ptosecuto.f;S office':'; ..•.. .'. '. '. . .' . 
, '." .;., ., .. '. .. 

·:.F;;:\~~~Cee~gs·.b~~~~e tlleC()ristitution~iCourt 

.. ::}8~·,Sectioh'31.:::,:of:,·.·the ·.Federai . '. Constitutiorial Court Act 
(}3~ndesvetfassu~gsg~richisgesetz' ~ 'hereinafter "the Constitutional Court 
Act''.) deciares'ihe':decislons of: the Cönstitutional Court binding upon an . 
c~nstittitional;otgä.ns~:~coui:ts. and·administrative. aufuorities. It reads: 
.' '"' ,', ': : .., 

. '·.':·'~drThe: decis{o.ns:.;o( theConstitutional ,:court. ~.shall b~binding upon the 
.. coilstÜ:utionaI ör~ 'of.1:he FederätiQri arid 'Of theiandel'~as wellas on all couitsand . 

·:;.·th0S~ With publit -auth6~tY.';.' . 
.• . 39' .. 1.TIlder·sectipii32:'.oftheConstitütiona1·CourtAct, the Constitutional 

'CourtJs ~öip'oweredto~ssl.ie prelirnlnary'injUilctions and under section 35 of 
the-C()Ilstitritipn~' Cow+:Act it maYS'peclfy who is to execute its decisions 
arid' ·the: me~6'd: ·or~xe~ution.These .. proVi~ioils read, as far· as relevant, as 
follows: .... .. '. 

". '. . . Section32 . 
,.: -

. '''(1) In aQ.isi?ute~.theConstitutionalCourt mayjJluvisionally decide a matter by 
way'of. a: ,prellmiriaiy')njunction if this is urgentlyrequired to averf severe 

~ ... ' . . , 
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.. disad~antage·, ·t6··.RieY~~f)nllnin~nt ·~Ol~rtc~ ~rJot mother ~portant reason .in the 
· jntere$t.o{the·c~~n good. ~.:;' '.' . 

. ',: "Sec,tio'u 35 . . 

'.~:'.':,' "Th,~.:' ~~~siituti,~n~i Cqutt may:)pecify inits' decisi6n who .j s . to ex~cute. it;in 
':"'::individualcasesit~y also sp'ecifY the m.eth6cl cf execution." 

:··40.·'The : .• r~levaht' provisions .regulating .constitutional-complaint 
pro~eedfngs r~ad~' .. ; .. 

,-'. ". . '. ~'.; ", .. : .'. " . 

<. ~:.üi.·AtiY:f~dh~ldu~l·6iaitilinga·~iol~ti~n of o~e',ofhi~ o~ her fundaInental rig;hts or 
':":"::o(oneofhis orherrigh~Under Articie20 §'4,Articles 33.38.101, 103, or 104 ofthe 

· :·.·<·BasiCLaw· by:a';pubiicalith6ptymaylodgea coriStitutional complaint with the 
· : C6hstlitltional CourC·'· ." " . 

. :. (2) Ifl~ghl' r~cotti-set6 otl1er courts: exists, the ccinstitutionalco~pla1ntmay only be 
'. :·'lo.dg6d·. after .. ah.·ie~dib~:·bave· 'been' exhausted. Ho~ever, the Constitutionai Court 
· . 111ay.;decide·oiL·.a ·c6iistitutional,coInpt~ni. tb~wwall~dged befare. allremedies were 

'O' : eXhaus~d'ir"tliec9mplalIltjs of generalrelevance otlf prior recouise to other courts ~ 
· '.' \Ve~e. tCHhe. ~~#Ii~~#~$t's' severe. ~d .~navoidabledisadvantage." .. 

- ," ~ 

::':" ..... . .'section 95 

,'~(l).Ifth~··cpilit~ows;a constitutional complaint, the decisiOIl shall declare which . 
, :provisionor:the:,:Baslc:Law. was . violated . and .' by wbich ac!' or omission.' The 
.:ConstifutioIialCoüri:~YsiniultäneouslYdeclare. that.any repetition of the contested 

. ·.actor,orilissibn woUldvibJate the B"asicLaw., . . :. ;.;' . ," '" ....... ;" . . ':.,', 

· :·;·~.::~~·(2):i(th~:·C6ur(:all():\Vs·;a' COt1stit\IqonaFcQinplaint thatcbaUep.ges, adecision, the 
· . ··:Constifutlöriat.Cotitt'shaJlreversethedecisidn;.iri'thecases referred'to in § 90 sec. i 

. ,'sentencel;:·tt':$haureiri.ittli~~mattei.töacompetent court~ ... " . ..... ,' :.,',," ..... : ,:. ',',,:.' .... :- ", " " . 

:' 41 .. ·:in· :'äc~ordru).c~:: witll: the jurisdlction of, the Constitutional Court the 
ten,n':"'decislon'; :'in'·seetion 95(2) ofthe Constitutiona1Court Act is ·not 
ljillitedtocollitdedsiöris;.but un:derstoodin.a yvaythat h.entails every aet'of 
a.··· public. auth6rity':"yiolating ··the: fmidamental rights of a plaintiff 
"(1:BvR:289/5p',·:·7·:M.ay.:'J957)~ fu· Iirle 'with~is understanding the 
Coi1stiiutiopa1·.'Cöurt·.·set:äside~ : in. :the" tase" 2 BvR,878/05-'{17,Nov~mber 
2(05);'th~ reas6iring :df ~:~ deCisio'ri todiscdntinuecriniinalproceeding's" as . it 
violated the pre'sumptiou'of Innocence' of the phrintiff.' . 
· . ". . . .': ' 

'. :·.·;42.'The,Europe~p:;Coriunittee;rorthe Prevention ofTortUre andlnhuman 
. or:Degtading'.··Tr~tirie~t;ör Pllnishment· (CPT) stated in its report to the 
Ger!riap :Gov~r,nm.eriti published on ·1 Jurie 2017 on the visit to Germany 
fronr25Noverhh~r:to7.tiecerriber.201S(CPTlIn:f (2017) ',13)'with reference 
.to:tbeCourl'sJridgmerit:s'in Kummerv.the· Czech Republic (no. 32133111, 

" ... '.,' .," .' .. ;" ..... ' .. ,.;,.,:":,' .;' .", ","'. 
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§§.;8$~87,.. ':25;juiy':':~Pl:$)' 'and, EremiasQva and.Pechova· v. the" Czech· 
Repu~Uc·.(l,lö.23;944!04~:·t6:February2912} $at ·ie. . 

. "" <·."h~· .~S6~~ :'46li~t~::.~,~~o,:'.whether.investigaiiOIis, ·yarned. out ~y investigatorsof the 
'·centr81'inve·st;igail·oil·uri.hs.·~ and even mbieso those':carried out by crirriinalpolice 

..... ~,9fficeisof.+egioruif:orlo~~1 po1ice'headq~rters -'against other policeofficers can be . 
. <··seen,tOb€düllY:1ndependeilt and:impartial:"(CPT/Inf(2017) 13, § 18) 

.. ·:-43~ :·The·. CPT ,:;fllrthet .Teit~rated its ,'recommendation that thepolice 
iuthoritie.s: should,talce:~·the·oeceisru;yBteps· to 'ensurethat police officers 
We.~iig:'iDa~k,:p1'·ofri~l··,~uipme~t.that·may·hamperiheir identification be 
. öpliged ',' to . :wear ,·a:,:cleariy· ,visible ·means· '. of·. identification" (for . example a 
iliüilber onthe .lihlfÖnh'andJor helniet)~'~theldthat: '" '. . 

.' "., "·,.',·th'e (~~<h~\e~~i~~y··stres~edthatappropriate safeguards must be in place in 
. '. qt:4er"tofm'surd:~at:poÜce offkers .. wearihgmasksor other equipment that may 

... ' .. hainpertherr,ii;lentificatioU'can Qe held aCGo1in~ble fortheiractlons·(e.g. by meansof 
:':". ':~::6Iearl{vi~ible' 'n~~r 011 the 'Uriifhrm)~ .Such 'a requirememt is also likely to. have a 
. ':,' preyentive, effect and:'significantly reduce :the risk of excessive use of force and other 

. formsof iJJ.treatm~i)t.'~(ibid,. § '21)": ," ., '. 
: ~ - . -,' :' •. ," .' ...• . 7',':' ... :',",:.:. . ".> .... - . 

THELAW 

I~ALLEGEJjVIOLATION OFARTICLE 30F THE CONVENTION 
• ! ' •• ~. • • " • :" . : . '. . .•.• • ". • • 

·::: •. 44,:,·The~ppIiehlitS:-;ru.l~ged.Uri4er :ArtiCleJof theConyention that they .' 
li~~tbeeri;be~te~'-a~4:had:had pepper sprayused On them' by policeofficers 

. who;·.owiJig: to·.a,ri)l1adequate· investigation,had been .. neither identified nor 
punishe&.They .als~" G()inplained that,' the ,German legal system did not 
proyide'/them" with' an '~ffectivejudicial' remedy to cOlJ1plain about the 
aJleged: ineffecri,·veness.of the' .investigation; In this connection, the 
appl,i'carits relied ön:'Articie' 130ftheConvention taken inconjunctiori with 
.Article:3> .' :'.' .', . " . ...... .' .... .' 

..• ·4S.:The·Court~··as::Illaster ofthe:chrui~terisationto.be· given inlaw to the 
f~cts"of:: the,:··case··'·(see:·.Bouyid·:·~ .. BeigiunfTGC], 00.23380/09, §, 55, 
:E~HR ~015);'.fi.rids~ 'itappropriat{~'iqexamine the cOmplaints solely under 
Artide.3:.of tbe'Convention; wliichreads'as folIows: .. 
:".' ", '.' ..... ".,. ' . 

. 'jJ-o.Oriesh~Ii':b{subjected to·torture cr 'toinhuman',or degrading treatment or' 
" pUn:ishrilent.'; .. <. '.'. - • 
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',', . : ... 

. ' .. ': .-.... . 

, :} ~.'1neilpPl(cbn~s : .' . 

:,': (ai Sub~~nti~e.·~spec.t:ofthe ~~mpiafut . 
. ):1.6.' Th~.aI>plitant~ar:gu~d that basedon their statementsto the Court and 
tQ.'the .nGitionalauthorities, . which had· been corroborated by' the provided 
m~dical'Certificates/ithGld, been- establiSlledJhat they had been beaten and . 
had; had<pepper":spr~yused OIi· the~:: bY: police·:officers' .. Moreover; the 

. investigati()n·· .. ·h~d.;~j1ot ': ~sbown' thaf .. theapplicants·. had· .. been 'behaving 
ag~essrv'ely.orh~ü:I,pr(r\7bk~d the -ase' 'offorce in any ·way~ Consequently, the 
attack th6fh~d endl.iied·h~d beenurijustified andconstitilted. in':'treatment in 
viol~#o~:?~ A,rtide. ·3..o~.~e. Coriyeritiori~. . . 

' ..... (b Y·.Procediirai a$p~ct'of tbe. compiaint . 
\ . ~. '. . . .' . 

... : .... ' ...... 

" . (ir·Ei!ei:if.ve.offi.~icifi~vestiga!ion 

'. ·:·:47~· ~:ibe:' ap~Iig~t~~u~riutted·:th~tft6mthe .• begin·ning there. had been' an 
arguable'.~laim:o(excessive use'. of force bithe police. Besides . their own 
testirrt6riies;; the< statements of· 6therspectätor.s at tliematch . and several 
reports:jlL~e .. pre·s~'had:'·c.oDfl!ID~~:their~äc~(>UI?-t of.·events~ Consequently, 
.the national author:iiies.had beenobligedto coriduct:an investigation capable 
ofleaditig to:tbe oideiltlfication ,and punishment of the responsible police 
'officers~ ,.' '. : :.:.' .' ..... '" ". . ' . 

. · .. ···48~:fhe . GoverrtrneIit .had, neyertheless, 'faiied ·to 'eio so, since. the 
Investig~tion·ha(J.i:~s1iffer6d from ~e~eral defiqiencies which had made it 
ineff<?ctive~ Firs~y;thejnvestigation h~dnever'i?roduced the identityof tbe 
deplqyed po~ce' offic.ers and thereby of th~ possible suspects. Even though 
tlie: authorities::had",.deplöYed hehT1:eted .. officers ·without any identifying 
insighia~' ·:the· investigating unit' had . refused, to . identify and question the 
officers :at.i$sue·~:-SecqIldly, the· investj,gation hadnotbeen conducted l?y a 
sufficienQ.y:indepen;~~nt ". authority .. · T.he .:.public. prosecutor' s : office had not 
·~~ert. 'practically iIldeI'erident;'owing'~o tbe . pro~ty . between the local 
·poHce·.f9rte.im4,;·the.·lc>cai pubiiC:prosecutor's office.·aitd· the fact that the 
latterh*d to .relY: on:.the, local· police' force' for the·· investigation in every 
;siP.gle ·case . .lVloreov,er,.för all pi~cticalpurposes 'tbe investigation ha~ been 
:coil4i1tte4··bY·il1e·.Mul1ichp~lice·a~d·theMunic~ public prosecutor had only 
been.iQf9lmed öfthestatus oi. the investigation. The invest~gating unit, 
hdwever~·.had·been·partof tbe sämepolice force ·as the officers they had 

. beeri.investigtttlIlg.Therefore theinvestigating. and the. investigated uni1: had 

. beeil 'under.: the:coilithand . of ;' the . Munich Chief of' Police . and the 
'. investigati~n,:c()uld natbe· considered to. haye been independent or impartial. 
. Thirdly,. the ··.·investigatlön·· bad' been neither prom.pt. nor thorough. The 
investig~torhadfailedto8ecure the entire video material before it had been 



14 .. I$NTSCHEL AND STARK v.GERMANYJUDGMENT 
.. ", "i-·· ...• : 

clelete:d, ]1~dqriest,i6~eä \vitnesses:onlY'after a cons~d.erable·· time . and had' 
never··questioried.·~lJbe.: dyployedpolice :'officers, .orthe panimedie who had 
treated thefirstappHca~t fit the stadIum .. ~ .... . 

;49~" .thes·e:deficienci~~:had prevented tlie·identificatioil of the ·suspected 
perp~trators:an(:l::ili~ .. ·c<?~lection. of furtb,ereviden<?e,in particular witness 
statern:~~ts .ofthe :colleagues . of the' suspected perpeti::ators confmning the 
applkants' accolUlts~,hi;sum thed~ployIDerit of 'helmeted officers without 

.. any: Iden,tifying. insignia in :conjunc}:ion withthe' deficient investigation. bad 
ie&t~,:the :~~pUilltY.pf.:the,p'erpetrators. "'~.' '. . 

. : (ii;'. R-,~medY' t~ cbrnplain 0/ the: alleged !rieffectivimess oj tk, 'investigation 

··':'5q~',~e:::'appi~~mtw.'~~bmitted\th~t·:'tije Geririml':leg~l,system ha~ not 
proyid~d:·tli~m,.wi'fu..~;:effec#ve,ferriedy t6 reviewthe effectiveness of the 
inve~tigatibri. "At:>,the·:,outset the)T. subniitted;that, given the. hierarchical 
structlire'ofthe"public: prosecutor'.'S . office; the generalpubl~c :prosecutor had 
not..beelt's:Ufficientl)/iridt?pendent~ Consequ~ntly, th6 complaint before the 
g~Iier~· J?uplic:. prosecrit6r .under 'ArtiCle .172 §. l' of the . CCP could not· be 
considered,aJ!:effeciive:'remedy in th6' meaning' ofArticle 13 of the 
Cönventiöil.As tegards judicial,remedies "attheir disposal they referred t'o 
~eCoUrt.'s j~dgmen~·.in: Kaverzin v. Ukrain~' (no. 23893/03, § 93, 15 May 
2012}and::argv,ed·thaLan.effective reniedy would have tequired that the 
domestic'CbU:!1S::had:had'the p6wer··to.examine .all·relevant evidence, to 
overtuin:the prosecritor.'s decision to .d:iscontinue,. and to initiate enquiries. 
This,however,:.h~d.riofbe~n thecase.for them. 

, 51~: Their applicatio.p· to force:further enquiries had been interpreted by 
the.CourtöfAppealas: an'applicatiön tbforce criminalproceedings and had 
been,deClaredimltimissible~ The CourtöfApperu. hadonly assessed whether 
the·publi~:,prdsecutör's office had' entirely refraine.d from ,investigating a 
crirrunaloffence,'])utnotwhethertheinvestigatioTr had b~en effective within 

. the mea~ing ofArticJe.3 ofthe. Coo'lention. Moreover, the courthad had the 
pow,er only to bring. 'ch~ges, but DüttO reopen the investigation. . 
. "52~,, As .. regards:.: '14e· proceedip.gs.before: the, Constitutional Court,.' the 
api?Üc~t$,.~g~ed thäi' 'the ;~ourfhad 'co~fine~, itsel{ to ~ssessingwhether the. 
~e:c~~ion:'orthe ,~orilt.ö(Appeal :'had been le'~timate. Ithadnot examined 
whetljer ,'. the'.' 'jrivestigatlon bad 'been,' effective~ Furthermore, the 

. Constitutional Court hact'not had the power to initiate an investigation or to 
order spedfic inyes~lgativemeasrires. In accordance with the Constitutional 
Court Act, the Constitutional, Court could only declare which provision of 
the' German Basic Law had, been violated (section 95(1)) and refer the case 
back:·tothe competent . court (sections 95(2)' and 90Ci)). The compeient 
court, however, wöuld· have beeri the Court of Appeal again, which' had 
previouslydecided:that.'it hadnot had the legal ,power to reopenthe 
investigation andhad 'declared . the application to force further enquiries 
inadmissible. The applicants further submitted that up until that point there 
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hadl1evtr~be~ri a'S1ict~ssfuiconstittitiqn~l cOlllplaint challenging adecision 
th,~i,u'pheld the'discQ~üniüitionof:'i~vestigatiöris 'incases of alleged police 
Yiole~c.ein:\vhich ·the·.perp~trator ~ad notbeen identified~ . 

,",. '; .; ' ... :-"\'.: .. ~ .... : ; ... :", " ;..; 

'.::. i'::;:.Th~·!,(Jo:veriiliient:· 

~::·:(ä).~d~Sibill.ty·,': : 
: i ":si> nie: Govemment 8ubmitteii<:tha.t the: applicants "argument that . the 
pölice·.,h~d'.':suppies.sed::video l11aterihl' durlng.·the '~nvestigation should be 
dlSU;llssed:::: owing:(::; ~~6.:'·n.On':'exb.a,tisti.6n. ·;Qf.dqmestic,. reme4ieß .. After the 
iÄv~stiga~qn:h~tÄ:t~ts, ~allegation ).1adbt:?eri dis~oJtinu'e<L ·the '. applicants had 
not :ihltiä.t~d·:cout{pro,c.eedings to·force. cflImnal proceedings~ Moreovet, the 
~PPli~~ts;·:llad,~rio.i:-:~·raiseCl.'this .. jss.l.lein·.·theitconstitiltional complaint. 

. Sjffii~aily;:the<app~~~nt~' hadnot cOll1.plained~bout theprömptness of the 
iuyest1.gatibn: beföre.:·tlie' CönstituJionalCourteither.Lastly,· the applicants 
bad·als(};faiJed.~ tq: cl1alleng~ the·lackof.a Ju.diCial. -remedy~. inparticular the 
. a.u~ge:ct. illeffectiVe.~~~$:··of 'the pr.öc~edings :to.: force criminal proceedings, 
b~fpre :~e:Cö.risti~ti.öwilC()uft .;' ... . ' . 

" '.; ".". 

. . (b) ·,S1;lbstitri.~ye::a~~e4~fth~ c~inplaint . 

54.'1'h~::.·d()veJ:nm.~n~::·argued.'that it :had not been established. beyond 
. rea.sont\b}e· 401.1b~·Jharthe applicants .·had·been . subjected to treatment 
contrarY;!o·Article.~)::o(the 'Cqnverition . .or ·thatthe authorities had had 
recöilrseto,pnyska.lforf;eWhlchhad nöt'been renderedstrictly necessary by 
llie:ap1?lic~is'})~h~,-d~ui~ .. : .' ..:.' ", ...... . '. . 
<?~~>;A~; Teg~~.::~e..polic~ op~ration. as a'whole' the Government 
.sll~inlt±ed,that th:~;p'oliC~'had been.corlfronted with agire~sive behaviour on 
.4te.:·paif:of.some,supporters and. hadjustifiably.used their·truncheons as a 
d,efensjve'weapon:~,H()wever,there:hadbeen no indication thai any police 
(jfficet 'hadjritentlona:l1y-stiuckot used' pepper spray on the first or second 
.~PP~~~!~,:+l1e;,aCCQUilt$;.~f··th~. (ippli~al1ts'themselves. ~had neither 'been 
cr~dible:nor.:suPPol1~(l.bY :'~y evipe1!c~ .... ' ". " 
'. .... .' ", ~ ..... ;.:. ::,a., ::'-".:. "' .. ' . '. , ",' . .... . . .' 

-: " :( ~Y' .Pr,oc~~ut~::~p~~~·6f the·cörilphiihi.··. 
:,- . 

. ' .' .. ' .. ·m· EJ:iect~~.:bffi~:irit irivestigatioft.' 
.. -.: .. \ • . ~ .' . I~ 

':>'i5(j~As::reg~d~; ~e~bligation:toeffe~iively inv~stigate the allegations of 
. police :'Viöl~nce, ::·tl1~."-Govemmenfsubmitted tha,t,' owing to the lack of ~ 
credibl~:' ä11~gati6n~nO. such .obligation ·had arisen. The German authorities 
häd" 'Iionetbeless,"conducted aIf~'effeGtive' investlgatioriinto the police 
öp~r~ti.~D:a~dJhe~,~PP'~Cil#t~' al~~gati<?ns. ..... . .. ' .' . '. 
, ' ". 57~ .·DUring:the'investigatio'n· thirty~ninewitnesses had been. questioned, 
iricludfugthe v1deo:öffjce~s. and. the leadersof the .re~{want units. Moreover. 
alt available . vide~' materialhäd been analysed. An investigation into 

',:' 

.... ,.. 
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aJleiatlons': 6f.suppr~S8i6iiand .intentional. destruction, of the video material 
hail::nöf ,cc;mfumed::thöse,allegatibns, but,badshöWIl'that thematerial had 
be~n,',haridJed 'jn:,'ac,cordaIice, with'Jhe .. ,generally "appHcat>le policies., The 

, in"estig~ti6nbad''b~en 'dortductedby',anindependent authority, namelythe ' 
public,:'''prosecut9r.~8'office~ , A~ , 't~is' öftlcehad" not, ,had tp.eir own 
inves6gator.s,:,they,had':instructedand supervised officers from the, genenil 
pblfce:force'.,Lastly,the.investigation 'had been suffiCientlypromptand, the 
applü;antsh~db(~en'suffici~ntlyinvolvedthe.rein. , "" ' ,," ,', ' 
',~ ,5.8. More,over,'hndet:J\rticle; (70· §2of die' ,ccp thepublic prosecutor' s 
6ffi~~: :c6u14'~ti1y" ,~ri.#g:,public"GhaIg~~:if, tbe investigation', had unearthed 
suffl9ie~t.~ea,S?i}Ii,·'~ t9:," do,:; sq" ~is';Juid" not 'been,sp in the'present case. 
F~@e~ö~e~"tne':PllJ:Hi9 ;Ptosecutor~.~: office :had' not' b~~~ , obligedto, carry 
ollf ,q#0~()d6~)ijiyestig~i:iye measures': J1 was pennissible to omit such 
~~a.SU:f~~;.:irweighiIlg;,up',the .. eff()1} . and' the~ticipat~doutcome did" not 
justify:~eirtaldilg~:rrllerefore, tIle :publicprosecutör's office. had justifiabl y 
r~frainedifrb~'(lU,~stloiiingthe ind~vidual police offlcers involved; as it bad . 
alteadyqtiesti6n~diheir;C91111p.an4~rs. ' ...... ". ' 
"',59~,':lJ:i,~tibi:,tlie~'iD:ye~ggatiori h,aänot.led to thepunislunellt ofa s:uspect 
beöa~se::the',anegÄti611s"'bf,the applicanis had 'noibeen ccmfifIlledand not 
b~q~üse :ttie. susp~cted' ,police 'öfficers. had: not·'or could not have ,been 
ideri~fieci .... ,:' .' 

',', .' - . 

, .' (U) Remedy:tocomplain aboutthealleged ineffectiveness ofthe investigation 

:',6o~,111e·,(j9YeiIlin~!lt~~b~ittedth~tArtiCle 3 .of the Convention did not 
te'q'üire;a:jüd~ciarre.rriedy,'and thatthe possibilitytö challenge adecision to 
disQ?ntimie'~' iily~stiga#ön; befor~:" th~ general publ~~ prosecutorunder . 
Article '172 §, Lbf:,the, CCP had fulfilled th~ requifements stemining from 
the":Converition. ;]~ven.'ilio\1gh the' genenu. public prosectitor had been the' 
sup~~pr ~fe~ch.'p~,b1i.cpi:,osecut9r}n the,respective'court efistrict, he or she 
batl :'peenprovided,with',his orher' own staffand therefore had -- been 
stifflcient1y.indepena~ntftbm sub ordinate public prosecutors. _-
,,~6L" ;Mqr~ovet':;,tl1~' applicants ,: had':had judicial-possibilities to challenge 

th~.,~ffecth:,e~~ss":QfJh6j,iiyestigation _ 'at:th~ir,disposaL:Firstly-. proceedings ,to 
force", cri~p~l'pr~ceedings~' a, remedy they had' also. made!. use-of. _ The' Court' 
:orApi?e~' had agopted;the:inost favoprableiriterpretation -of the-law for the 
~ppii~ants~"'in ,a~cör<fu.n.ce with, which it,couldhave .ordered further 
iriyestig~tiQnfif.thepübticprosecutor) office had conducted an entirely 
inadequate inyestigatioil.As thecourtpac;l found that this had not been the 
cas~'~dthatthe:al1P~icCints. had nofshown thatfurthe.r enqumes ,would, have 
beeIl. fruitful,:tQe':appljcaIits' request had -bee,ndeclared inadmissible. The 
:Government'argp~d, thatJhe Court of Appeal' s assessment had' been -in line 
wiih::tbe,'requifeirieiit~ foran,'effective' investigaÜon under Artic1e 3 of the 

- ,ConventioIl." .... -' . . . 
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, :' :62~::t~stiy~ '~e::;a~plicantS, had' alsöchallbiged' the "effectiveness, of the 
iriv'e~,tigati6#': b~foie:'the:Cbnstitutio'naJ 'CotirL The' Constitutional, COurt ,had 
direct1y:'r~ferre'ci'to::,thejurisdiction' :'of the 'Btrasbourg Court regarding the 
obligatiqi1'Oto' inve'stig4te,:~a1legations 'cf policeviolence' and' concluded that 
thehivestigation'had:beeneff~ctive;Moreover, the' Constitutional Court bad' 
also. be~~ co~pe.teritto;iriitiateorreopen"an inves6gation. 'Under section 35 
cf ",the ·,.ConßtitJitiprtal',Coürt AOt, ,. :the : ConstitutiQnal' Court could <have 
~p~c,i~ed the·1ll~~9g:'o(e~icution·'ap.d ~eco~petent auth9rity toexecuteits 
deCis,ion;:and'underßectihii'32 oftfieConstitutional Court':Act it couldhave 
iss\i6d:.a,:ptC;1furinaij':~Jnjunq~6ri~ ·tJn.der,section: 95(2), of the Constitutional . 
Cqtiri::A~f'.th~:::coi1rt,i6Uid~:also have set.tbepublicprosecutbr'sdecisiön to 
distontin~e; the)nV:esiig~ti6n' asüle~,,'The Co~stitutiOlial·'C6u.rt had' al ready 
done,s'oio:itsj:uqgri)ent,ii) the,case 2'BvR 878/05. ' 
: " : ~ : .. ' .'. -:" ',' ... '. '. '. ~.' . . .' 

, ... 

, ~: ·j .. ;A~fYt~S~ibiliii·~,· 
6iTh~:colll1n.ofe~ .. th~t the G()yermnentargued that the' applicants had 

not,16dged·'anappllGation.to force,criminalproceedings in re$pect of the 
'alleged'suppressioll :'öf:'evidence: and,video'materiat In. that connection it 
· obs~rves;:" thai' : the'se,·::proceedings. ,'would 'have cOJ;lcemed a different 
in"estiga.tiön~ While'the<applicant~ unsuccessfully lOdged, an application to 

· fö~ce crimi.P~lpi;oc~edings conceming.the investigation.'irito alleged police 
violeri.ce,·t1iey~idtiOt.; do: so in respect of the investigation into alleged 
·suppiession>ofevidence;.,As the, applicäIlts' present application to tbe Court '. 
, ccmc~rn~theallegatl()n':ofpolice violencethe Courtconsiders it unnecessary 
· foithe appllcants;,present. complaih.t to have 'exhausted. domestic ,re~edies 

, reg~tO.i!)g: a':sec.ona;separate investigation. ,'..' ',., " .' ' . 
",64:'M()reover;;the:Governmerit raise.d Jheobjection of nori-exhaustion 
regarding :,two.· o'r,tli~:'ai?p1icarits~:arguments' (see paragraph 53 above), 
b.eQause..th~:a:ppll~ants: hadnot lIlaae these ai-gum~nts in their constitutional 
complaint.Tlle Cöutt"nbtes ~hat it.is·notiIi-:disputebetw~en the parties that 
the appiica1lts'dla1i~riged .. 'the effectivenessof th6 investigation before the 
Constitrttional. •. "C~urt~ " ,~Furthertnore; , . ":ilieapplicants referred' in ,. their 
yonstitU#ort~l,.; complaint: • to· the:, 'Court' s', .. jurisdiction' . conceming . States' 
obligations, un,der tlie 'procedural head ofArticles 2 1l11d 3' of the Convention, 
pursuänttO:wl1ich : i~yestigationshad to oe prompt, thorough and 
inci~pencl.ent. It, also'.noti~es that theapplicants ci~scribed in detail the course 
and.duration of :tlieinvestigation andthe subsequent court proceedings. 
C6,nsequeriily,,::,:ilie-~ .-Cqurt .. findsthat. .. the applicants . provided the 
COrisiitutional Court' with al1 relevant information toassess· the effectiveness 
o{th~·. inv~stigatlon~·-wlP-ch.:they chaÜ6nged in theit constlhttional complaint. . , '. - . ~ . - . '. . 
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:; 6S.~, La~tlY, ":jll::;:~so': Jai 'as th~qqvernmentraised' the objection of 
n9n~exh~~stion.·in:regards. to'the ·.lack öf. a pos~ibility to challengethe 
effecHveness:of',the, investigation, theCourtobserves that. the applicants' 
~ori:lplained,und~f:·Aiticles 19 § 4:and'103 .§ 1 of,the Baste. Law that the 
(Joutt ofAppeäl h+il;!.not.evaluated the~ffectivenessofthe'investjgation and 
that~it 'had·not resp"oridci~:~n d~ta~l.to .. tiieseveraJ. alleged flaws therein,as 
öutHned. in 'the,äppHcanis':.' :application to 'force fuither: enquiries. In the . light 
o~';.·~~·.·appÜp~nt~·i\.:~submissio~.·t~.·,the ·Constitutional . Court in . the 

. GO~~tj~tiön~~cöiIip;lap;ttp'rocee~~g~'th~ Court 'cbnsiders thatthe. applicallts 
raiSe;d.·tpi·s;·cpmplhli}(expllcitly arid in ~ubstaric~~ . ' .. ~ .... . . . ' 

·.6.6:.' .. ·.H.avingryg~d.:·Jq,the. ~böve.' 'th~: .·Court·.hblds·.·that· the·. applicatlon.· 
cannat ·be.rejecteet fot theäpplicants' {ailll,ie toexhaust domestlc remedies . 
. ILal~ö :'fi-?~~' that::tpis :,Cbmplain{ is·:not,mallife~tly·· ~ll ~faunded .. within the 
inearting-of Artide .3.5. §. 3 (a) of the Conventionand also not inadmissible 
OIl .. :any.> other .. grö'ili.?-tlS~. ·.'Therefore, the applicants' complaint under the 
substanti~e atidprd2~durillimbsofArticle 3 must be declared admissible. 

;.2.··Merit1~·~.·:' . 

(a). Subsw...tive. asped of tbe cOlD.plaint .. 

.·,:61>The··.aourt·:obsenr~s·that It'is confronted with adispute.over the exact 
events·after:tlie'fo.otbitU·match on·9:December2007 andthe"acts that'led to· 
the appl1cants ;injun~s. 

6'8.' The.Court·reherates that it is sensitive to the .subsidiary nature of it8 . 
röle:and.::recognises.:thal:it must be CaUl101.lsin Jaking on the role of a 
first';"lnstallce ·trib.unal; offact, where. tlüs is not renderedunavoidableby the 
clr~umstances (Jf'ä,particj.t~arcase~.NoDit~eless~ wh~i-e illiegations are made 
underArticle:}.':·o~.:·t4e:C()nvention: th~<Court·.mustapply a "particularly 
th~rC)ligh: scflitinY:~~>ev.ei1· if ceqaindonjestic, proceedmgs and. investigations 
haXe' afre:ä.dy·taken:place'o(see IP~Mdsri.v. the former Yugoslav Republic 0/ 

,Mac'edohia [GCl,no~' ',39630/09,§: J55, ECHR. 2012, with further 
refer~ri6es):.· .... :.., •. .~ : . . .' . .... '.' . 
: .... 6~i. 'm.cases in:wbich there .are :c.oni1icting aC.counts.Of events, the Court . 

. isinevitably "coiiliÖnted'::with . the·samedifficulties. as. those faced by any 
fust~lnsta~ce t.ourtWhen'eStlblishing tPe facts and must reach its decision 
ontlle.:b~si~,J)fj:he. ~Yidence.submitted by the parties. In the proceedings 
before.j~; there,~e 1'10. proceduralbamers to theadrriissibility cf evidence or 
predetemuned. foI1lluhie for itsass.essnient .. 1t adopts the conc1usions that 
are, in'hs ·vlbw:.slippo~ed· by . the 'free evaluation of all. evidence,. including 
süchinferericesfls J.l;la.Y'fio\V from thefacts atidthe parties' submissions (see 
Nachovc/and·OtlJersv~.Bulgaria' [GC],.nos.43577/98and 43579/98, § 147, 
:EC.Hif:2Ö05":,VI1j~:.Wi.Ule IngeneniltheCoürthas adopted the. standard of 
PrC)of~'b~yondreasqn~ble doubt'~ in assessing .evid.ence, according to its 
established. case~law,the lever of persuasion necessary.for teaching.a 
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phlticitl~b6nciu~H~ti;'~ild, iIr this.ccninection, th6· distribution of the hurden 
ofpt90f? ;ar~ intrinsi6ally linked toJhe sp~cificity of the facts, the nature of 
th~··allegati'6n .made·and.theConvention~ghtat stake (ibid.). . ' . 
. '·7();·It:is.to:b~::r.ei.terated.'.that CönventiorLproceedings do· not in all cases 

lend.theID$ehre~:·~:~():,:.a· ~$.~tapp~cat~on;.6fthe. principle affirmcmti incumbit 
pfoba,io:(he'or.shfwho::~leges· s6~ethingmust prove that·'allegation) (see 
El~M~r,i;<cited·:apoye;,,§·152)~'.-under6ertaln<Circlm1staIlces the Court has 
böfu.t:?iirlmind :the;·cli:ffi~uities aS·sociate&·with. ?btaining eyidence and the 
f~c~:.~at'.bfte;.{1ittie·evldeIice c~,be srtbmittedby the·applicants in support 
()f~eir( iiPplic~tiQns·:(s~e··.Sayduikhanova . v~ . Russia,· riö.25521/1 0; ,§ 56, 

, 2S)une.2015)~ ·In'particuIar where the, events'in issue He wholly, or in large 
part~:'·with~ri"'th~exölu:siv~ .knowle~ge of. the atithonties, as·.in the öase cf 
p~rs()ris'WithiIrthe~r:con~olin c-qstody,strong presumptions of fact will 
3.rise:·4irespecfoflnJuries·occurtii1g:duiing~such detention. The burden of 
proof~~:·,th~n. ()il:.the'Gov~mmeiit töprovide a satisfactory and convincing 
. expl~natiöIi. by"ptoduciilg:evidence, . establishing facts which cast· doubt· on 
.1he; acc()ll11t O(.twehts"giyen by. th~ ~,victim· (see Bouyid, cited above, § 83-, 
withfurthe~ ~efer.ence&).:· .' :... .. . .: 
··71~:·Tb.ese·pri~clpl~s·: hlsö·apply· t6:allcaseS.in which apersonis under 
iheßoriu;ol of ,thepo~c~ora similar authority~· such as . an Identity· check in a 
pblic6 station '(ibi~~,§ 84)., .. . . . . . . 
..... :~:72; :. Assesslrig;th~present case;theCourtfirstlynotes that the applicants 
voluntarilY. attelldedthe·footbal}.match,butwereinvoluntarily kept by tbe 
police intbestaildsf<?r .about fifteen··minutes. However, the Court also notes 
thaJ:the:'btqckäde' was :hiaintain!!d'·onlY ·by cordoning theexits off and that 
t116· ·s·tip·porters·were~·~t1ifa.hie io"tr.e~lY mo~e·withinthe stands themselves. In 
additio'ri~/Hle allege4: police viol~nce occured ~ according. to the applicants ~ 
afteL·tl.ie::biocka9:~··:was·lifted ariä the· app1icantS' had left the. stands. The 
CbUriiherefore·:c·ohClticles·:that the .appÜcants were not 'under the controI of 

. the·poli~e;'-.'Ü1Jhe:ine~niilg oftheCoürt'sjurisprud;ence (see.Bouyid, ·cited' 
above,·.§§··.&3,:84)~ aiidßlat the burdenofproofcould not be shifted to the 
Goveniitlfmt:Corisequ.eptly, it was forthe:applicants to substantiate their 
~faciUal,aigun:ientsJ:;y prbv.iding th~ Court 'with the necessary evidence·. 
:'. ·73~ .The:CoUrt'·:,· nÖtes:::tha.tthe ~pplicants·submitted parts of the 
iIlY~ßtig~tio~·fiJe,'41cludiIigtheiI:,and .other .witnesses' . statements, medical 
certificates concenung· their injuiiesanddifferent press· articles conceming 
the, :·police operatioh,:',k,· thefootbalLmatch.They also submitted their 
.corresp6nden<?e·wi~. the. public·prosecutor's ·office and their appeals ~o thc 
· chiefpublic prosecl,ltor. arid the doinestic COUI!s. 

', ... 74~:·TheC6urLhas previousl)r',ernphasis~d thestrongevidential value cf 
. medicaIcertific.ates :att6stmg evidence of. ill~treatment and. issued shortly 

.: afterthe: aneged<1Ü~treatt.nent (see· BOLtyid, cited above, § 92)~ In that regard 
theCourtobserVes :thatthe first applicant"s medical ceriificatewas issued 
thenightaftertiie fo'oibaiI match and attested t6 a bleeding laceration .3 cm 
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in:ien@i:behind hl.s:rightear. The,'certific~ltealso stated that according to 
~~'~c~punt.pf~e"p~f:ient?:,thatis,t{) 'saythefir~t'applicant, the laceration was 
caused' by ,..a "strike:"whh/a' truncheon.' The .-second applicanf.smedical 
c~r#ficate· riötetFredt:J,e~s'i~,his face~p6ssibly'stemnüi1g' fram pepper spray. 
How~ver, : th~t: .certmc'ate' -:'.Va.s· issueci' ,önlyon. 21. J anuary 2008 and' based ' 
~poh~e',s~öoii~:::~ppÜc.ani~s' ac'cpunt:'and.picturestaken,. ac'Cording to 'hirn, 
after,'ili:e"'fbbtb3Ifmatch~ the Court:considersthat. b6t1i certificates attest to 

, p~~~ibfe'·' qonsequeIlce~ ,af' iU .. treatrrlent, 'namely '. being 'beaten with' a 
triinGl'ieon,;on'tlie h~adi ape{, havihgpepper sprayapplied to the face from a 
cipse.distance .. ,.HoWever,:\yhileco'rifiiming ·the ,injiiries, the' certificates do 

i nofjitte#:':to,the::'~p~Cifi(;'cause'~f the' injUries.Moreover" the second ' 
applicClllt~~, ,rri~dicar~er.tifieate w~~()ri1y issUed . six, \Ve,eks after the' alleged 
iU::'treätmentan9-:was:nbi based on an:exarmnation of theactual injuries~ 

7 5.~'::.RegardiIlg":the,. other.' docum~nts .submitted, lhe Court obser\Tes that 
,some 'of thewitnesses' and..the press reports described the' police operation in 
terms, sum1ar to' theaccöunts of the' applicants. Furthermore~ the accoun~s of 
theflPp1icants,J)efo~e·,the,p()lice.andb~f9re ~e' Court. were inessence the 
,sailie.,'However~;the;,'·'appliCants diq. :nqtsubIDit töthe Court any witness 
statements"or"'6ther';evidence ·confj.iming .'their·accounts and'none of the 
persons ,iQ.terview~d, inthedomestic investigation witnessed the allegedacts 
agauist thein. ,',.., ' . . , ' . .' . ' 

',: 76:; ,Lastly, theCÖrirthotes' that the second' applicant repörted the alleged 
. police .. violence,oniy, .:ori2l, Jan~ary 2008 'and filed a formal criminal 

complrunt öD1y<on':7March'2008~'the firstapplicant did not file bis criminal 
compläintu~ti11?',Ai?ril: 2()Q8.,:' , , .'. ' '.' .'."" .. ,... . . ' 
, .' 77~· • 'i:IaVingt~gaidto ',th.e:,evldenGe before it, the: CoUrt ackilow ledges that 
~ol1l:e.:,öf.the'eVideri~e.;:cön~f:IDsthe .applicants ';accounts~·'Insum,. however ~ it 
tmcis; itsel:funable ,to:,',establish beyöiid reasop.able'doubt that the first 
applicarit'was' hit hy-a,police offi~er,w1th a truncheori on his head and that 
ihe'secolldapplj~antl1ad, pepper spray doused in his face at elose range and 
su~~~quentIy;hadb~en'stJ;uck on'his left upper arm with a truncheon' by a 
poiic.e:'officer~ ';:, '" .' .:' ' ' .. 

:18~Ac.cordinglY,:the:Court findsthat there has been no violation of 
Art~cle 3:of the: COIiV~I)tion, under:it~,substanti ve head .. 

, ,(b r:17()ced~3I,a~pect of~e' complaint, 
," . " .' 

(i ).·Genetatprlri~iples' 
"1 ' -. 

:.'·:·79.~,'. 1ne'Cöillt'l1as receritly' surrummsed. its general. principles regarding 
Sta.tes'p;rocedtinüop~gati()n to effectively investigate allegations of police 
violence,tibder' :Artide~' of the' Corivention in the case of Bouyid (cited 
,above~ §§115~23)While·,the principles felate tö the mannerofapplication 
ofArticle 3 to' allegations 6f ni-treatment made by persons in detention or 

',' . ..' :". ....", . . ' .. ' ,:.'" ~' ... :.~ " '. '.' '.' '. .... '. 
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()fuerWiseundet'the:~:conti.ol of S~te 'ag~nts they can be als~ transposed 10 
cases ~on.cerning.·~e:use 'of forceJor crowd contr()lpurposes: 

••. " •.•. '. '1' • • • 

'. ", "li5 .. Tho~e:princ~pl~s indicate thatthe. general' prOhibition of to.rture and inhuman 
· ',o~ d~gradirig.:tr~~tmel1t.:6r·:punishm~p(byag~nts. o.f the Stftte'inparucular Wo.uld be 

. ·jneff~cti.veinpfactiCe>if:nD prDeedureexisted fDr the investigatiDn Df allegatro.ns of i1l~ 
~~eatiniri~o.f p.e.rS()ris·~~l:J:by them~···:. " . .: ,', .. .,' ' . 

. 1 i6. :'Thus, having regard tD th6, geileral' dtity on, the' State under Article 1 of, the 
Convention:to C'secure tpe.veryone·withln [its]jurisdlction:th~ rights and freedoms 

, ' ·defu,ed in' lilie], CDnventiÖn' .' the .. provisions of Artic1e 3 require byimplieation that 
:theresho.uld' be<some'Jormo.f effectlve o.fficial'investigatio.n where an individual 

.. ": .. m*e~~. credibl~ ~s~rti()n, that:hepassuffered..treatrnent infringing Artic1e 3 at the 
· : <hands öf,jritet ali~rthe.~olite or othe~similarauthorities'. . . . . . . 

.' :'117.·:The:ess~ritiax.:plirpose Dfsuch aninvestigatio.n is to seeure t~e effective 
· ·:impleirientation ofthe c:i6mesticÜl'w~proIiibiting torture and inhumail or degrading 

'. "trea~ent'or"punishmentin cases involvmgState agents'orbodies, and to ensute their 
· account8bility foriÜ-treatIDent Dccuiring undertheir responsibility. 

118. Gen·~rallY"s~~ahng. Jor an in~estigation tb be effective, the institutions and 
. 'personstesponsibleJo.r carrying it out must be independent fmmthose targeted by it. 
Thi~'means n6i'o~lyaiaCkDf any hierareWcal or institutionaI. conneetio.n but also 

· , ., " practi~?l i~dependeß(~e. . , 
. '. '.' - -

'119. Whatever.mode iS employed, the authorities must act Df their o.wn motion. In 
'additioil,:iri:orderto be effective the investigation must becapable of leading to the 
.'. ideritification and .. punishment of those resPo.nsible.Rsho.uld alSo. be broad enDU gh to 
·penrufthe.irivestigating.·authorirles to~take'into co.nsideration nDt only the actions of 
the State agentswho directly usedfo.rcebut also alLthe suqoUnding eireumstanees . 

. ' '.' '. .....•.... . " (.' . 

'; ' .. 12() .. :Aithough·~sisnot ~ obligation'ofresults tobeachieved but of means to be , 
efuplöY~d, ai1y'defic~ehGY: in ·the mvestigation which \inderinines its ability to. establish . 

..··,thecauseof-irijunesortheidentity Df the persons responsible will risk falling foul of 
.' :)the'requiredstaJictard Df effective~~ss. 

:121.:1\ requiremenf 01:. promptness arid rea.sonable expedition. is iniplicit in this 
c·öntext.: Whne ·th~te~y be cibstae~es' o.r ,difficulties whiCh' prevent progress, in ,an 
-investig~tion in·a p~cuiar situ~tion" a.·prompt reSPo.nse by the 'autho.rities in 
· hrvestigatirig allegationsöf i11-treatment· maygeneral1y be, regarded as essential in 
· maintalmngpublicco.nfldenee in their adherenee.tothe rule of law and in preventing 
any appearanceof colIuSion in Dr tolerance ofunlawful'äcts .. ' 

· .. ·li2.TheviCtim·sbg1l1~be able toParti.s~pateeffeetivelY in the investigation. 

" 123: Lashy,the'iilvesti~tion must betho.rough,which ineans that the authorities 
,''must always m~ea·seiioUsattempt to find DUt what happened and should ~ot rely on 
" hasty.ori~1':;founde4 cOJ'lc1iisions to'döse their investigation." . 

. ·lU) ApPlkatÜ)~oftTit!8eprinciPles t(J the present case 

(a)' Ar.gu;lble claiIn 

80. At the outset th~(;'ourt ~otes that the parties' disagreement regarding 
:the facts'(seeparagraphs'9-13 aboveyalso' affeCt~ the question of whether 
'the;app.li~aritsraiseQ: :~: '.'~guable.'claim" that ·they· had. been ill-treated by 
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th~:·::police:· cind ;thei~by:whetherail.effective öfficiaL fuvestigation' had bee!l 
. r~qw.redAAdeiAiti91~.3dfthe· Qonv~ntioI.1.'.' .'. '..... . 

"8L:',While':the.Goverriment' arguerl ·that·there ,:,had . not been a .credible 
~egatlbn':6{J?ollce:::yioi~nce, the'applicaIlts :submitted: that, from the start, 
there:',had':.,been·,suffiCient:,indications' .oLunJustified and excessive use. of 
for<;e,: by the p'o1ice~: rhe Court'riotes that thepublic prosecutor's office had 
initiatedanjnvestig~ti6n:intothepo1iceoperation,which under Article 160' 
of tlie' CCP presuppo:sed ~a. suspiCion cf a criminal offence. 1t also observes 
that:iIl,·the· fu.:"st ' .. decisloD: to dis~ontinue, the investigation the' public 
prosecutör. had heid that 'lJie investigations 'had'produced evidence that some 
pö1ice :üfficers :had':usedtrtlncheonsagaiilstspectators, inCluding wornen and 
childten, :in. a', dispropoitionate way and'\Vjthout an official order or 
approv81.·.However,the'Court reiteratesthatitwas . unable to establish 
beYQnd' teasonable.doribf that th~ :(ITstäpplicant hadbeen liit by a. police 
ofncerwlih:a:truriclleon'on his head:and that ~e second applicant had,been 
döu.sed>withpepper. sprayoin the face: at. elose range and subsequently stru~k 
OR hiS .. ,left'.upp~t<arm , .. witha .;truncheon .by apolice officer (see 
patagi-~1?hs 7277'above); . ',. . 
·· .. 82~. hi,:that:regard. theCourt reiterates that the term "arguable claim" 
carinotb~;'equ.ä.ted:;to}in~nga violation of Article3 underits substantive 
head~:Arr':argUable'~~lajm .ö~yrequires· thatth~re. is' a reasönable suspicion 
th,at. .. appti.cants. were';i1.1ttreated b.ithe· police or.another national authority . 
(cQmp~e. Assetiov::'qndOiher.sv.:B·ulgaria,· 28 Oetober 1998,§§ 101 
ancrlÖ2~ RejJOrt~:of:J)Jdgnients.· arid .becisi~ns'1998~Vm, and Duriievic 

. v ... CY{)atia,no.:~2442109, . §·.86,· ECHR. '2011 . (extracts)) .. Given the 
stat~n1eIltsma~byilie applicantsto ~epolice - which~ it rnust be stressed, 
were . made ,with'a~'certain:4elay' and. werenotfree· of contradictions -, the 
press repqrts ijl~tcolTohorated their . accounts .' and· the medical certificates 
<?bnfinningthe:app1i~~mts': injuiies; the Courtfinds that thefe was an 
arguable claimof ill,-treatment· by thepolice whic~ had'. to' be effectively 
inve,stigatedbyan independent riational iiuthority. . 

. 83,~'. Tbe Courtackpowledges theßifficulties which may be eneountered 
in 'policinglargegroupsör people duiinginassevents where the police have 
notönlytheduty '~f.niaitltainingpriblicorder and protecting the public, but 
al$O bfmruntaluing'corifidence in their. adherence to' the Tul e of law .. 
,.:.;;, .... ' . ':." .'" ... ". . 

.' (ß),)\.de~9~cyofthe investigation . . . 

. 84 ... Conc6mi~g; the' adequacy' of the' investigation, the' C~urt observes~ at 
theOutset;thaithepublitprosecuto:r's office was, according to the 
Constitutional Court, "master ofthe ·proceedings" (see. para,graph 26 above) 
amt· responsible ' .. för' '!he investigation of criminal offences as Well aS the 

'l:uingirig,of cha:rge8"H.:öw~ver,~a..sed:. on'the'46cuments in .its poss«ssion the, 
Cqurt finds that;'. jp:.pärti~ular during the .first phaSe of .the investigation, 
~ef6re. the. first ,:deCisioj) tö' discontinue, . the investigatiim had been, in fact, 
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. prim~Y:·.cöll~uct~d: by :th~ .. police:aD.d that the public prosecutoronly had a 
supei-visorYrole~;"~' , .... : :... .... .. . .. .., .'. . . 

::85> As .. regardsthe·:sec.ond phase of the inyestigation; the investigating 
unit-·Was:;.~gain; c!rawn-frop1 the, Muni~hpolice and ·was again' undet the 
supervisiqnoLthe·.ptiblicprosecutor. : Where ,investigations arefor all 
practical pUrpos~s :conduC1ßdby thepolice,the supervision . of the police by 
an' .independent· authQi-iiy. has not been found to· provide a sufficient 
safeguard·(see~:. i~lly··and·'Other~.v~the United· Kingdom, no. 30054/96, 
§ 114,.4 May 2Ö01;'Kum1!ier, dted abQ·ve, §87, andRamsahai and Others 
v. the Netherlcind.s·lG.CJ; no. ·52391/99, §·.33j~ ECHR 2007-n~ with further 
re~ere:nce·~ );;Theref<;>re,.:theCourthaBto.· 3:ssesswhether the unit· investigating 
the:al1eg~äpoliceviolencewas sufficientlyindependent fröm the officers of 

. the rlofcÖntrölll,irit·Whose·,Jlperation .was nndet investigation; In that regard 
, the~Court n6t~s·ih~t.thejnvestigatio.nwas not coriductedbya sep·aratepolice 

force'·but ,'by·a:dlvj."siön 6fthe Munich police which specialised in offences 
perpetrate.d . bypublic officials under the supervision of. the public 
prosecutor' s office .• It also ob~erves that the investigating officer was not a 
direct coÜeague of "ihe officers ofthe riot control unit (contrast Ramsahai, 
cited--.aboye;§§3p5-37) and that.the. onlyJink between these two divisions 
was· th~fr: cotnmon. :Chi~f oi" Police a'nd· the f~ct· th~tt they. beIonged to· the 
Munich·pölice.:WhiH:~:the: Court considers ·it desirable that· investigations 

. i~to.:ihe.~~~ .of.förc~·"bY tl1epolic~,: if. possible, ··he conducted b)'. independent 
and;Hetached·units·(se·e~·för.example,O~rv. Turkey [Ge], no.21594/93, 
§·91t\·ECmf:1999-m: and EfemüJsov!J: and Pechova, cited above, 
§§135-39k it.Jiri,ds ~n6~tlfficient. hierarchieal, institutional or practical 
comieciionbeiw"een~he' -investi"gating division and the . riot control unit . 
whjch,. byitself," w()uldr~nder the"investigatiorr unreliable ör ineffective .. 

··86 .. TheCoulftlirther·notes that on 20 October·2008~there had been an 
intemal·.hleeting .. ·:c·on~emi~g.· the . investigati~n . betweeIi the head of the 
jnvestlg~tion tinitand different'leads ·ofdivisions of the Munich police, 
lnchiding.,· the.· platoon~·: leaders of riot: control .units, . which the competent 
pubIic prosecutor: did ll.otattend{see Panigraph 19 above). Where, as in the 

. pießerit c~se; . thelDvestigätion· is ·coJJducted by a unit· of the same police 
för.ce:'aIld·on~y. un<ier:the:supervision pr an )n~ependent authority, it is of 
increased·importance.thatthe manner inwhich it is conducted also gives an 
'1Ppearance.of; independence sq·. as to preserVe public con:1:idence (see· 
HughJordan' v~ .t~e. UniteciKingdom, ·no~ 21746/94, § 123, 4 May 2001, 
Duraevic, Cited ~bove, ,§' 89, Mihhailov v. Estonia, .no. ·64418110, § 128, 
30 August 2(16). . . . 

., '87. As.far as th~.promptness ofthe investigation is concemed, the'Court 
hasc;:onsisteritly emphasised that apromptresponse by the authorities in 
inv~s~igatinga1Jega.~~ns_··of .ill-treatmentmay .generally be· regarded as 
esseniiaf1n mruntainjngp:u.blic confidence in their adherence to the rule of 
law,.';anc! ··ln ·preventlpg. ·3.IlY . appe~~ce .. or . cblltision iii. or tolerance of 
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un1a~fut',acts (Boüyid;."6ited above,,:§ 133). In this respect, 'the Court 
obseryes~th~t the'Munich police' commenced' a preiiminary investigatio,n on 
2 January'200~~:after-theyhad been .alerted by press reports to allegations of 
police violen(:e, in.the, context 6f, ,the ,football match on 9 ,December 2007. ' 
The' , inveStlgation','lasted' for. riineteen monthsand was· eventually 
~iscoritinued by,the:pu~lic'prosecutoton 4 August,2009.,Ba.sed on all the 
documents in itspossessio~ the Court detects no particularly 10ng periods of 
inactfvityin the: conduc1<ifthe inve'stigation.·ln surn, ,around· forty witnesses 
were' interv.i,ewed;:. video' :materialwa$ reViewed, medical certificates were 
exanuned, :a.iid . furthet . iilvestigative ,steps' were taken. The investigation, 
the~~~ore,· apP.et:n;s,io :have: been" adequately prompt arid' expedient. . 
, :.S·S.·,In·ihe·,cohtext ofthe expedience of the investigation, tlie Court also 

oh~erves:fuat .. the.appI1cants only'lorlged official"complaints on. 7 March and 
25 ,'April.200~. ,C,(jU$equently, their specific complaints could only: be 
inve~tigated after the ·respective . dates.'· Möreover, thedelay in' lodging 
officiatcomplaints ·prevented the: competent authorities to promptly order a 
forensicexamination ofthe ~pplicants; injuries and thereby contributed to 
the :difficulties in' the iilVestigation. theCourt would reiteratein that regard 
lliat',:a, p:römptfor~nsic, examinationOis crucial as signs of mjury may often 
disappearrather.:qwcklyand certain-injllrles may b,ealwithinweeks or even 
a':f~w:days; (see·:RiZvcl11ovv.' 'Azerbaijan;.'Do. 31805/06, §§ 46 arid 47, 
:11:Apru2012r' ' . . , ', 

'89~: Moreover~, tlle CoUrt notes tlia,t theapplicants, who were assisted by 
a'laWyerduring: the irivestigation, had access to the investigation file, were 
able to request certairi investigative measures and were informed of the 
progressof th6 jrive,stlgaiion .. Even though not all the requested measures 

, ,were:.implemeIlted:and-:the applicallts "'ere,. not involved in~e meeting of 
. 20 Octobet 20Ö8~':th'e': Court considers .that they were able. to effectively 
'participate in the,in'vestigation. "..' \ 

. 9Ö.Äsregardsjheinvestigativemeasures actually Undertaken, the Court 
obsetves ·that:thedeployed. police'officers of the not control unit did not
wear', any name tags,or '.other. individually identifyin'g. signs, butonly 
iCic;ntiflcation :numbers' cf the' sqtiad 'onthe back' of the heImets (see 
paragraph,7 above)~ ." . ". ..... ' 
: 91.The Court· ieiterates 'that' where the competent national authorities 
cieploY'n)aske&policeofficers to'maintain law andorder or to make an 
arrest,thos~officeis ShOlild be required to visibly display 'some distinctive 
insigrua~"su.ch asa. warnintnumber. The display' ofsuch insignia would 
en$U!etheirationymity,\Vhile enablirig, their identification and questioning 
in the eve~t Of.cha'llenges to the . manner in ,which the operation was 
conducted. (see Ataykayav. Turkey, no: 5027S/08,§ 53, 22 July 2014, with 
furtp:et t~fer~nces;Özalp' Ulusoy ;v.Turk:ey, no:. 9049/06,§ 54,4 June 2013; 
ari~ the:.Cn recöllliIiendationin pm:agraph 43 above). The consequent 
inapility:of eyewitBe.sseS"andvi·ctims toidentify officers alleged to have 
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eommiried iil-treatment ean lead to virtUal impunity fora eertrun eategory of 
poJieeoffieers . (compare Ataicaya,' cited above, . § 53, and Hristovi 
v. Buigaria~. lio. 42697/05', .§§92·aTld 93, lJOetober2011). . 

92. , Iri· theCpqrt's 'previous eases coneerning ,the effeetiveness of 
investigaüdns. agru.nst.masked police·officers the act~ of ill-treatment had , 
been clearly attributabl~ to one of thedeplqyed officers. In the present case, 
however,the C6rirtwas,' based on theevidence before it;' unable to reaeh a 
differentcöric1usi~n :titan.: the national authorities and estabUsh that the 
applieants,'i)1juries werea direct re~ult of the eonduet of one or more of the 
depl()ye& polke· 'ö,fficets.: Therefore; the . deployment . öf' helmet~d officers 
w~thn(j:,l'deritlfying,"lIidividual insignia eouldnot ~ by itself;..- render the· 
subs~quent investtgatiö'u ineffective' (contrast, Hristovi, citedabove, § 93). 

93~ However~'" in the"absence . of' such identifying' insignia for helmeted 
offieers, the investigative. measures open to the authorities to establish the 
identlties of the • persons . responsible for the alleged use of excessive force 
eausiIlg. i11 ~treatfu~qt ;beeame inereasingly i~portant , 

9,:1.. According to the CourCswdl-established case-Iaw, the authorities 
must' take hlL reasoriable,steps >3.vailable to them,'to seeure 'the evidenee ' 

. concerning the: ihcident. 3.1' issue ... The investigation's eonelusions must be 
based on thorough;: pbjective and iinp~al analysis of 3011 re1e~ant elements. 
Fäiling to'föIlo)V 'an 'obvious line' of inqttiry underinines to' a decisive extent " 
the investigation,~s'ability tO'establish the circumstances of the case and the 
identity.'ofthose respon~ible. Nevertheless, the nature and degreeofscrutiny 
which 'satisfy ,the: minimum threshold of the investigation ' s effectiveness 
depend· on the circumstances of .the particular case, and it must be assessed 
on the basis of alLiel~vant facts ami with regard to. the practical realities of 
investigationworic' (see, . Annant.'da Silva v. the Unit'ed Kingdom [GC], 
no,'S878/08,§§,233 'and234, ECHR 2016. with'furtherTefertnces); 

'95. Seeuring andanalysing iheoriginal video material, recorded by the 
d'eploye'd flof units '~on'stituted one of the obvious lines of inquiry into the 
cireu~stanees " . sÜtTdundihg • the . :break -:-out .af· violence and the alleged 
disp:r~po#ionate .. u:se ()f force first reported in the press and then complained 
of~bithe 'applicants.TheCourtconsiders that the treatme'f:lt, securing and 
anaJ.ysi~ oftlie'originaI video material was a erucial investigative measure 
whlchwas' eapableofshedding light on what oecUITed~' whether the alleged 
force .:us~d by :thepolic~ was disproportionate and sp~cifically whether the 
applicants had:in faetbeen beaten and doused with.pepper spray by police 
officers in circumstanceswhich didnotwarnint such, an 'intervention (see, as 
,Tegard~ : the ,irilportaiice, of video evidente in an ,'investigation, Ciorap 
v. the. Rep'ublic ofMoldova (nO 5),no. 7232/07, §§ 66-67). In.that regard, it 
observes that the irivestigating ·unit had only. been provided with excerpts of 
the original.video material~ which it analysed tögether with other videos of 
the footballmatch.and ofthe subsequent events'found onIine. However. the 
Govermnentdid:not cle~ly explainwhether theentire video material was 



. '. . 

26 ',HENTSCHEL AND STARK v>OERMANY JUDGMENT ' ' 

. : .: 

arialysed'by ~an hid~pendent unh, why only excerpts of the video matenal 
were 'provided to the'jnvestigating unit, or when thevideo material was 

, , , 

deletedandbYW9oin~ , , , 
96. Tb ',th~' 'exteht" that the ··Govemment 'referred tO the procedure 

a~cörding to which the entire recorded, video material was' teviewed by, the 
Tespective"videoofficer ,(see, pw.agraph 16 above)_ as standard, "the Court 
coriCludesthat thevideoofficers 'cannot be 'considered independent in the 
context ofinvestlgations Oint~ allegations of.police violence by members of 
bis or her:,own"squad~', , ' " _ , 
, - -97.' Inaddition~: the; timing of deletion of parts of the video material was 

o(:particlllarjmP9rtance, as the Court notes that from 15 December 2007 
onwards; according 'to press reports, relating to the events on match day, the 
Munich policehadbeen aware that ,allegations of police violence existed. 
Furthermore, it is clear from the matenal in the case file thatby the latest on 
18 Decerriber 2007 the Muni~h police envisaged an investigation into the 
con(i.u,ctofthe,depioyed'rio~ control umt (see paragraph 14. above). " 

98. The Court accepts :that the faHure to secure all the video, footage and 
to,have ifanruysedhyjndependent investigating units could, in principle, be 
counter~baI.ancedby other investigative measures.As indicated previously, 
the' eff~ctiveness,of a given investigation will depend on'the circumstances 
of a particular -cas"e' andmust be" assessed on',the basis of all relevant facts 
and, with regard,to -the-practical realities ,of investigation" work (see 
Paragraph 94 :aboye)., Olle such measure could have been the questioningof 
wore,:of, the, deployed riot police officers.' The Court acknowledges that 
around forty w1thes'ses' were' questioned and that these inc1uded" the squad 
leaders of thedeployed riot control units. Itnev~rtheless observes that not 
all: officers 'deployed, in the area where the 'applicants had allegedly been 
ill-treated were, interviewed. Moreover,the video officers were interviewed 
only, after"thyi~yestigationhad been reop~ned oh 14 October 2008, and no 
'efforts wereü.ndy~äke~'to ideritify arid 'qu~stion th6 pararriedic 'who had , 
allegedly treated the firstapplicant at the stadium. 

99> Having regard td,the above considerations,the Court conc1udes that 
tlle'deploymentöfhelrneted officers with no identifyingindividual insignia 
and the consequentinahility of eyewitnesses and victims to direct1y identify 
the officers aIleged: to have corntnitted the ill-treatment cornplained of had 

,the capacity .10 hamper the effectiveness of the investiga~on from the outset. 
, Such' a shuati6n reqUiiedparticu1ar investigative efforts by the' investigating 
'authöriti~s to' establish th6>cause ofthevictims' injUrjes, the identities of the 
persons ,responsible, whether policeofficers rtsed force and" if so" whether 
'such force was :proportionate to the' security' sItuation which' confronted the 
deployed units. The Court reiterates that any deficiency in an investigation 
,which undermines' its, ability to establish the, facts or the identity of persons 
responsible will risk fcilling foul of the standard of effectiveness required 
un~er theprocedirrallimbof Art,ic1e 3(see Hristoyi, cited above, § 86). In 
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the present ease, it consi~rs that, for example, the securing and analysis. of 
theoriginaJ.vi~eofootage by an independent.authority or interviewing other 
members of the ,deployed riot control units or other 'witnesses, such 'as the 
paramedic~whohad allegedly treated the 'first appliqlht at the stadium, could 
possibly: have :clarined :,the events: after the football match of 9 December 
~OO7. .iu,Munich, ,thecause of the applicants' injuriesand the alleged' 
ill.:.tieatin~ntby"polic'e(officers. 'Siqce these,:obvious l~nes of inquiry were 
not comprehensiyely:f911owed, the ~ourt finds ,that the lack of insignia of 
heIrrieted' police' üfficers and any difficulties resulting from it were not 
stifficiently eounter-balanced during the subsequent investigation .. 

(y) Review ofthe prosecutorial decision 

100. 'In,so' far asthe applicants complained abotit th~ lack o(an effective 
judicial . re~edy ... to .. ,cornplain about the ,allege.d ineffectiveIJ.ess of an. 
investigauoi1, • the Court has alteady, held that the procedural' obligation in 
Artic1e 2;does' not'necessarily require a judieial'review of investigative 

'decisionsas such'(see Armani da Silva, cited above, §§ 278 and 279, with 
'furtherTef~rences).'The Court alsoestablished that in at least twelve 
meniber States, the. decision of a prosecritor not to prosecute could only 1;>e ' 
eontested,bef6re aJ~ierarchical sriperior(i~id, § 279). ' 

10~. The Government, indicatedonenon-judicial and two judicial 
remedies open' to, the applicants to challenge' the effectiveness of the 

. investigation,: as protected under ArticIe 3 of the Convention. Upon the, 
applieants' eo~plaint about the deeisionof the publie 'prosecutor to 
diseontinue the investigation under ArticIe 172 § 1 of the CCP (see 
paragraph 36. abo.ve) the Munich general public prosecutor, in it8 decision of 
3 F6bruary 2011, reviewed thedecision of the publie prosecutor and the 

. undetlying investigationiil detail aild responded to the specific complaints 
subniitted' byth~ ,appHcan'ts.However, the Court notes that the Muni eh, 
ge'Jletal publicprosecutor was' :the superior of the Munich public 
proseeutor' s office.' , , 

102. As far as judicial remedies are coneerned, the 'Court notes that the 
applicants? . application to force further enquiries was dec1ared inadmissible, 
sil}cethe . Court of 'Appe~l found that these proe,eedings were not suppos~d 

. to' identify- the. accused ,or replace investigations. Nonetheless, upon the 
applicants' constitution~ compI~nt, theConstitutional Court assessed the 
investigationin detail and referred totheCourt's case-law concerning the 
proeedural'obligatlonof Aiticle2and 30fthe Convention. Moreover; based 
on the.'case-Iaw ofthe' Constitutional Court and'the relevant provisions of 

'the' Constitutional Court Act (see paragraphs ,38-41 above), the 
Constitutional Court appears; inprinciple, to be able, to set aside adecision 

'- to discontinue a crirninal investigatiori and, to initia~ or reopen an 
investigation., Therefore" the applicants ,had at their disposal a ,remedy .10 
chall~nge the ineffe(:;tivenyss of aIl investigation. 
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.(0) Conclusiön 

103. 'After having' assessed an' relevant, elements and circumstances ,of 
the investigation, in this pan:icular case, the Court conc1udes that there has 
notbeynan effective investigation,siricethe deployment ofhelmeted police 
öfficers' ,wifuout .' identitYing irisignia and ~ny difficulties for the 
inyesjigation resil1ting fiom it ·were not sufficiently counter-balanced by 
th()foughinvestigative ~easures. Consequently, the Court bolds fuat there 
has b~en a violation of Article 3 of the Convention, t;tnder its procedural, 
head. " 

n~, APPLICATION OF ARTICLE 41 OF THE CONVENTION 

104. ArticIt~ 41of'fueConvention provides: 

'''Ifthe O::>l.irt'findsth~tihere has.been a violation ofthe Convention' 01" the Protocols 
,thereto, and ifthe inte~al1aw ofthe HighContnicting Party concemed allows only 
" partial ieparation to be made, the' Cpurt shall, ifnecessary. afford just satisfaction to 

the injured'party." 

A. Damage 

, 105. Th~applicantsclaimed thesum of 3,500eliros, (BOR) each in 
respect of nori-pecuniary damage. , , 

106. The' Government considered the amount of EUR 3,500 'excessive, 
but left it to the discretion of the ·Court. 

107 .For the Court, theapplicants undeniably sustained non:pecuniary 
'damag~,onaccountoftheviolation ofthe proceduralhead of Article 3 of 
theConvention,of which $ey were the victirns. Making its assessrnent on 
an' equitable ,basis :as n~quired by Artic1e 41 .. of the Convention, it awards 
each of them EUR 2,000 in resp~ct of non-pecuniary damage: 

B. Costs, and expenses 

108. The äpplicaIlts' also claimed the surn of BUR 2,588.91 each in 
respect ofcost$ and expenses for' the domestic: proceeclings and 
BUR 5~176.50 each for,costs and expenses r~lating to the proceedings 
before the Court. The c1aimed costs:and'expenses before the Court consisted 
ofEUR 3,98650 for MrNoU andEUR 1,190 for'Ms Luczak's contribution 
totlle applicants' rep1y to the Govemment'~ observations. 

,109. The Government did not object to the amOlint c1aimed in respect to 
expenses for the domesticproceedings, but regarded the costs and expenses 
relatlng: to fue proceedings before the Court excessive. It considered 
attorney fees" comparable to the ones, occurred before . the Federal 
ConstitutiqnaI Court, ni the amount ofEUR 614 sufficient and:reasonable. 
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110. According to the Collrt's established case-Iaw, an applicant is 
entitleq to the reimpursement of tosts and expenses only in so far as it has 
been shqwn, thatthese were 'actual1y and' necessarily incutred and 'are 
reasonableas' to'quantum~ Having regard to the documents in its possession 
and the c:tbove' criteria,the Court finds it reasonable to award each applicant 
EUR 2,588.9i in respect of costs and expenses for the domestic proceedings 
andEUR 3,986.50 for costs and expenses relating to the proceedings before 
the Court.' . 

, C.Default iilterest 

111. The Court· considers .it appropriate that the default interest rate 
shQuldbe based,on thepiarginallending rate'of the European Central Bank, 
to ,whlci:i shov.ldbe added'i:hree percentitge points.' 

FO~ THESEREASONS, ~HECOURT, UN~()USLY, 

l. ,Declarestile ap!:'lication adrhissible; 

2. Holds that therehas been no' violation of Article 3 of the Convention 
under its substa.ntive aspect; 

3. Holdsthat therehas~een a violation of Article 3 of the Convention 
under its procedliral aspect; 

4. Holds' , , 
(a)" that the respondent State is tö pay ·each applicant, 'within three 
months fröm the date on which the judgment becomes final according to 
'Artic1e 44 § 2,ofthe Convention, the following amounts:. 

(i) EUR 2~OOO' (two thousand euros), plus any tax that may be . 
chargeable" in respect of non-pecuniary damage; , ' 
(H) EUR6,575.41 (six thousand five hundred and seventy-five 

. euros and fcrty-one cents), p~us any tax that may be chargeable to 
"the applicants, in respect of costsand expenses; 

. (h) that from the expiry of the above-mentioned three months until 
, settlement simple, interest .shall be payable on the ,above amounts at a 
,'rate equ.aI to the marginal lending rate of the European Central Bank 
, during the default peI10d plus three percentage points; 
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5. Dismisses the remaindef ofthe applicants' claims for just satisfaction. 

Done in °English, and notifiedin writing on 9 November 2017, pursuant 
to Rule 77 §§ 2 and3 ofthe Ru1es·o(Court. 

o Milan Blasko 
Deputy Registrar 

Nona Tsotsoria 
President 

" 0 

In acq)rdance with Article 45 § 2 of the Convention and Rule 74 § 2 of 
the Rulesof Court, the separate opinion üf Judge Hüseynov ois "annexed to 
this judgment~ 

N.T. 
M.B. 
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CONCURRING OPINION OF JUDGE HÜSEYNOV 

I share the Court's conc1usion that there was a procedural violation of 
Article 3 of:the Convention.'in the present case. Indeed, the investigation 
into the applicants' allegations ofpolice violence was marred by a number 
of shortcomings. However, I am of the view that the Court's findings have 

: omitted one important defiCiency, namely' the lack of independence of the 
iilvestigation~ I ,agre~, with the applicants thatthe' investigation was not 
conducted by an independent authority. 

As 'noted by the Court, the investigation into the alleged misconduct of 
the ,riot 'contral unit was carried out by a division of the Munich police 
responsible for 'off~p.ces perpetrated by public officials 'under the 
supervision .of the Munich public prosecutor's ,office (§ 15). The 
investigating division was thus part of the same police service as the police 
officers whose allegedmisconduct they were investigating. Both the 
investigating unit and those subject to investigation were' under the 
command of the Munich ,Chief of'Police. Having ackDowledged this fact, 
the Court nevertheless ,emphasised that "the investigating officer was not a 
direct colleague of the officers of the riot control unit", and went on to 
conclude that "it finds no sufficient hierarchical, institutional or practical 
connection between the investigating division and the riot control unit 
which, by itself, would render the investigation unreliabl~ or ineffective" , 
(§ 85). , 

I respectfully disagree.' In my view, the "direct colleagu~s" criterion 
referred to by the Court appears to have been broadened in its 're cent 
case-Iaw. The case. of ,Kulyk v. Ukraine (no. 30760106, § 107, 23. June, 
,2016), is' worthy of particular mention here. In that case, the criminal
inquiry conducted by an entity within, the Ministry .of Intenor vis-a-vis 
employees of that same Ministry ,was found to have lacked independence. 
)'he Court, in p3:rticular, noted that " ... on severaloccasiorrs the policebodies 
were asked by the prosecutor's office to conduct certain investigative steps, 
in particular to find witnesses. Although those requests were addressed to an 
entity differentfrom the' one where the police officers L. andP.' were 
employed,the fact that an entity within the Ministry of Interior was 
involved in an investigation conceming employees of that same Ministry is 
cap'able of undermining the independence of such an investigation. In this 
respectthe Court also refers tb the findings ofthe CPT, whiCh has long been 
u.rging the Ukrainian authorities to create an independent investigative 
,agency specialised in the investigation ofpomplaints against public officials 

" ' .... 
Accordingly, I am of the opinion that 'there was a sufficient institutional 

'connection between the investigating unit of the Munich police and the 
police officers under investigation, and that the criminal inquiry in'que,stion 
failed to present an appearaitce of independence. 
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Interestingly, in the present case the Court has also referred to the CPT's 
findings (§ 42). In particul~r, in the report on its visit to. Gennany from 

. 25 November .to 7" December 2015; the CPT expressed its doubts "as to 
. whether . investigations carried out by investigators of the central 
investigations units - and even more so those carried out by criminal police 
officers of regional or local headquarters -" against other police officers can 
be seenas fully independent and impartial" (see CPT/Inf(2017) 13, § 18). 

On a more general note, the Court's finding that. the investigation~ in 
. question fulfllied the requrrements "of independence" and impartiality seems 
to me tegrettable in the light of the longstanding criticisms raised by various 
international and regiona~ human rights institutions, specifically the 
UN Human .Rlghts Committee, the" UN Committee against Torture, the CPT 
.and the Commissioner for Human Rights, with regard to the lack of 
independent police investigations in Germany (seeCCPRlCIDEU/CO/6 
(2012), § 10; CAT/CIDEU/CO/5, § 19; CPTlInf (2017) 13, cited above; and 
CommDH(2015)20, § 38-;39). Similarly; the Gennan National Agency for 
the Prevention of Torture (Nationale Stelle zur Verhütung von Folter) 
established as anational preventive mechanism under the Option Protocol 
to the UN Convention against Torture has also advocated the establishment" 
of independent bodies dealing with al.legations of police violence in the 
German Federal States (Länder) (see Annual report.2016 of the National 
Agency for the Prevention ofTorture). 


